UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ROBERT MURPHY and
MARY MURPHY.
Plaintiffs,
v. . CIV. NO 3:00cv2297( HBF)
ZONI NG COVM SSI ON OF THE :

TOMNN OF NEW M LFORD, ET AL,
Def endant s

RULI NG ON CROSS MOTI ONS FOR SUMVARY JUDGVENT

| NTRODUCTI ON

This case involves the very inportant issue of whether a
cease and desi st order issued by the defendant Zoning
Enforcement Oficer ("ZEO'), at the request of the defendant
Zoni ng Comm ssion of the Town of New MIford ("NMZC"),
violates plaintiffs' rights under the United States
Constitution, the federal Religious Land Use and
I nstitutionalized Persons Act of 2000 ("RLUI PA"), the
Constitution of the State of Connecticut, and/or Connecticut's
Act Concerning Religious Freedom ("ACRF"). Also at issue, if
t hey have been violated, is the constitutionality of RLU PA
and ACRF. The parties have filed cross notions for summary
judgnment on all clains and defenses; and the United States, as

i ntervenor, and The Becket Fund, as ami cus curiae, have filed

briefs in support of RLU PA's constitutionality. The court



has revi ewed each of these briefs, as well as the rel evant
authorities, before arriving at the court's deci sion.

1. STANDARD OF REVI EW

"One of the principal purposes of the sunmary judgnent
rule is to isolate and di spose of factually unsupported cl ai ns

or defenses." Celotex Corp. v. Catrett, 477 U.S. 317, 323-24

(1986). In a nmotion for summary judgnment, the burden is on
the moving party to establish that there are no genui ne issues
of material fact in dispute and that it is entitled to
judgnment as a matter of law. See Fed. R Civ. P. Rule 56(c);

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256 (1986). A

court nust grant summary judgnent "if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with affidavits, if any, show that there is no

genui ne issue as to any nmaterial fact." Mner v. City of

G ens Falls, 999 F.2d 655, 661 (2d Cir. 1993) (citation

omtted). A dispute regarding a material fact is genuine "if

the evidence is such that a reasonable jury could return a

verdict for the nonnoving party." Aldrich v. Randol ph Cent.

Sch. Dist., 963 F.2d 520, 523 (2d Cir. 1992) (quoting

Anderson, 477 U.S. at 248.) The court resolves "all
anmbiguities and drawfs] all inferences in favor of the

nonmovi ng party in order to determ ne how a reasonable jury



woul d decide."” Aldrich, 963 F.2d at 523. Thus, "[o]nly when
reasonable m nds could not differ as to the inport of the

evidence is summary judgnent proper."” Bryant v. Mffucci, 923

F.2d 979, 982 (2d Cir. 1991). See also Suburban Propane v.

Proctor Gas, Inc., 953 F.2d 780, 788 (2d Cir. 1992).

In the context of a notion for summary judgnent pursuant
to Rule 56(c), disputed issues of fact are not material if the
nmoving party would be entitled to judgnent as a matter of |aw
even if the disputed issues were resolved in favor of the non-
novi ng party. Such factual disputes, however genuine, are not
material, and their presence will not preclude summary

judgnment. See Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986); see also Cartier v. lLussier, 955 F.2d 841, 845

(2d Gir. 1992).

VWhen a sunmary judgnent notion is supported by
docunentary evidence and sworn affidavits, the nonnoving party
must present "significant probative evidence to create a

genui ne issue of material fact." MCarthy v. Arnstrong, 2 F

Supp. 2d 231, 231 (D. Conn. 1998) (internal quotation marks
and citations omtted). Mreover, summry judgnent should be
entered "against a party who fails to make a show ng
sufficient to establish the existence of an el enent essenti al

to that party's case, and on which that party will bear the



burden of proof at trial." Celotex, 477 U.S. at 322. Thus,
"[a] nmotion for sunmary judgnment is an appropriate mechani sm

to challenge an affirmative defense.” FEDIC v. Haines, 3 F.

Supp. 2d 155, 159 (D. Conn. 1997) (citation omtted). "Where a
plaintiff uses a summary judgnent notion ... to challenge the
| egal sufficiency of an affirmative defense ... a plaintiff
may satisfy its Rule 56 burden by showing that there is an
absence of evidence to support [an essential elenment of] the

[ non-noving party's] case." FEDICv. Gamettei, 34 F.3d 51

54 (2d Cir. 1994) (alterations in original; citations and

internal quotation marks omtted).

L1l FACTS
On July 5, 2001, this court issued its Ruling on
Plaintiffs' Mtion for Prelimnary Injunction ("Prelimnary

I njunction Ruling"”), in which the court, inter alia, mde

forty-nine findings of fact. The parties have also filed,
pursuant to this court's local rules, statenments of each

mat erial fact as to which the noving party contends there is
no genui ne issue to be tried, and which the opposing party

either admts or denies. See D. Conn. L. Civ. R 9(c)



(2002).' The relevant facts which follow are not in dispute.?

1. Plaintiffs Robert Miurphy and Mary Murphy are the owners
of, and have resided at, 25 Jefferson Street, New
M | ford, Connecticut for approximtely twenty-eight (28)
years.

2. Plaintiff's home is in a single-famly residenti al
nei ghbor hood, at the end of a cul-de-sac, on which seven
(7) houses are |ocated.

3. Plaintiffs started hosting prayer group neetings in their
home on Sunday afternoons in 1994, after M. Mirphy
became ill.

4. M. Mirphy testified that he and his wife and six

1 The local rules were anended and renunbered January 1,
2003. See D. Conn. L. Cv. R 56(a) (former Rule 9(c)).
However, the parties filed their statenents of material fact
when the previous nunbering was in force, and thus those
documents are appropriately titled "Local Rule 9(c)(1)
Statenents” and "Local Rule 9(c)(2) Statenents.” To maintain
consistency with the docunents filed in this case, the court
will refer to the rules by their 2002 nunbering in this
deci sion .

2 Unl ess otherw se noted, each of these facts is adnmitted,
in formor substance, in the opposing party's Local Rule
9(c)(2) Statement. [See doc. ## 91, 97; see also Prelinnary
I njunction Ruling (doc. # 40) at T 1-49.] Defendants have
acknow edged that counsel for both parties agree that the only
evi dence necessary for the court's decision is that which can
be found in the record fromthe prelimnary injunction
hearing, the court's statenments of fact in its rulings, and
certain discovery responses. [Def.s'" Mem in Support of Mot.
Summ J. (doc. # 77) at p. 5.]



10.

11.

children had al ways hosted vari ous social gatherings in
their home and would often have fifty (50) to sixty (60)
guests, dependi ng on the event.

The prayer neetings generally last from4:30 to 6:30 p. m
on Sunday afternoons.

Sone people who attend the prayer neetings conme earlier
than 4:30 for other matters, such as fund-raising or
clothing or food donation drives, and many peopl e stay
after 6:30 p.m for dinner.

Plaintiffs do not limt the nunber of people they invite
to the prayer group neetings.

Plaintiffs' neetings are not open to the general public.
The number of people attending the prayer group varies,
but is never less than ten to twelve people.

The prayer group neetings generally take place on an
encl osed porch at the back of the house.

The nunber of people attending the weekly prayer group
meeting has declined, in part because of the enforcenment
action taken by the ZEO and NMZC, and a fear or belief
mai nt ai ned by some invitees that they will be arrested

for attending.?

S Plaintiffs' statenent of fact, taken directly fromthe

court's Prelimnary Injunction Ruling, states that the nunber
has declined "because of the enforcenent action and the town's

6



12.

13.

14.

M. Miurphy testified at the hearing on plaintiffs' notion
for prelimnary injunction (the "Prelimnary Injunction
Hearing") that the weekly prayer group neetings are an

i mportant part of his faith because of the way he was

rai sed and, for him did not take the place of church.

He testified that the prayer neetings brought "himcloser
to God" and changed his life after he becane ill

M. Mirphy testified at the Prelimnary Injunction
Hearing that his religious beliefs required himto hold

t he prayer group neetings on Sunday and that the

enf orcenent of the Cease and Desist Order would inpede
his ability to practice his beliefs.

Plaintiffs built an addition to their home in August

2000, creating a new garage with an upstairs living area.
At that tine, the existing driveway stopped at the
addition. Plaintiffs then built a roughed-in driveway to
a handi capped- parking area at the back of the addition,

al though it is apparently used for nore than handi capped

position since 'they're afraid [they will be] arrested.'"
[Pl.s'" L.R 9(c)(1) Statement f 11.] Defendants "[a]dmt [this
par agr aph] except for the portion which refers to the "town's
position' and the fear of arrest due to said town" because the
"Town of New MIford is not a party to this action"” and "the
zoni ng comm ssion [cannot] control the position of said town."
[Def.s' L.R 9(c)(2) Statenment § 11.] The court's restatenment
of this fact in this ruling is consistent with the parties’
adm ssions and the court's previous findings.

7



15.

16.

17.

18.

19.

20.

par ki ng. [Conpare Pl.s" L.R 9(c)(1l) Statenment with
Def.s' L.R 9(c)(2) Statenent.]

Plaintiffs obtained a permt to pave the rough portion of
the driveway and the handi capped parking area in Novenber
2000. Plaintiffs did not pave the driveway during the
fall because it was too late in the year, but indicated
that they planned to do so in the future.

The NMZC and the ZEO have no authority to issue or revoke
driveway pernmits. Rather, this authority is vested in
the Mayor's office, and in the public works departnent.
Around August 2000, the zoning office began receiving
conpl aints about plaintiffs' neetings because of traffic
concerns, parking on the street, and parking in the rear
yard.

After conplaining to the zoning office, the neighbors

t hen began expressing their concerns at the public
partici pati on sessions before the NMZC

Once the NMZC began receiving these conplaints from
plaintiffs' neighbors, it instructed the ZEO to
investigate the situation and to speak with plaintiffs.
Plaintiffs' neighbors submtted letters to the

comm ssioners detailing their concerns. Specifically,

t he nei ghbors' concerns stemmed fromthe increased fl ow



21.

22.

23.

24,

of traffic on the street and fear that, in the event of
an accident, energency personnel would be unable to
maneuver around the vehicles. The neighbors al so
expressed concerns about the safety of children playing
in the cul -de-sac.

The police have been called to plaintiffs' hone on
several occasions due to conplaints about the number of
parked cars, but plaintiffs have not been cited for any
vi ol ati on.

After her investigation of the neighbors' conplaints, the
ZEO requested that the NMZC i ssue an opi ni on on whet her
plaintiffs' use of their property confornmed with the
town's zoni ng regul ations.

On Novenber 28, 2000, the NMZC issued an opinion
regardi ng whet her the Sunday neetings were a permtted
use under the zoning regul ations.

The NMZC found that the regularly schedul ed nmeetings are
not a customary accessory use in a single-famly
residential area. |In determ ning whether a particul ar
use is a "customary accessory use," the NMZC uses a case-
by-case analysis. |In other words, there are no explicit
zoning regul ations that, for exanple, define "customary

accessory use" by the nunber of visitors and regularity



of nmeetings in a private hone.*
25. The NMZC stated that:

[ sJuch regul arly schedul ed neetings together with
the construction and use of the parking |ot

associ ated therewith, in the opinion of the

conm ssion, do not constitute a permtted principal

4 Plaintiffs' statenent of fact, taken directly fromthe
court's Prelimnary Injunction Ruling, states that "the town
uses a case-by-case analysis and relies upon no zoning
guidelines.” [Pl.s'" L.R 9(c)(1) Statenment 24 (enphasis
added).] Defendants "[a]l]dmt [this paragraph], except for the
portion which states that there are 'no zoning guidelines,
because the zoning regul ati ons do define "accessory use" and
lists which uses are expressly permtted. [Def.s'" L.R 9(c)(2)
Statenment § 24 (also noting that case law is additiona
authority.] Despite defendants' partial denial, there can be
no material dispute the ZEO s and NMZC s deci si on was
subj ective. [See Transcript of Prelimnary Injunction Hearing,
January 18, 2001 ("Tr."), at 103 (where the ZEO adm tted t hat
the "[z]oning regulations ... are sonewhat open to
interpretation in that you have to determ ne what's
customary,"” and "sonething you have to figure out on a case by
case [basis]"); Tr. 107 (where the ZEO admi tted t hat
“[t]here's nothing specific" in the regulations for
determning "[h]ow | arge" a neeting can be); Tr. 111-12 (where
the ZEO adm tted that the term "regul arl y-schedul ed neeti ngs”
is not defined anywhere in the zoning regulations); Tr. 132
(where a conmi ssioner stated that the NMZC nmakes "deci sions as
to what is an acceptabl e accessory use and what isn't one"
based on "good conmmon sense and investigation"); Tr. 132-33
(where, when asked whether there are "any objective criteria
for making [an accessory use] decision or [whether it is]
totally subjective, based upon [the comm ssioner's] own common
sense,” the comm ssioner responded that "[i]t's subjective");
Tr. 138 (where the comm ssioner admtted that 25-attendee
limt was "conpletely subjective"); Tr. 144-45 (where the
conmm ssioner admtted that the term "regul arly-schedul ed
meetings" could apply to neetings held once a week, once every
10 days, once every 2 weeks, once a nonth, or once a year).

In any event, the court's restatenent of this fact is
consistent with the parties' adm ssions and the court's
previ ous findings.

10



use of a single-famly home in an R 40 zone because
they are not listed as such in the zoning
regul ati ons, nor do they constitute a permtted
accessory use because, to the know edge of the

conm ssi on, such use has not been commonly,
habitually and by | ong practice been established as
reasonably associated with a single-famly honme in
an R-40 zone.

26. Plaintiffs received a letter fromthe ZEO on Novenber 29,
2000, stating that the nmeetings plaintiffs held on Sunday
afternoons were prohibited and that plaintiffs were not
permtted to use their rear yard as a parking |lot for the
attendees of these neetings.?®

27. The ZEO testified that the zoning regulations do not
permt a |large assenbly of people in a single-famly
resi dential nei ghborhood. When asked what was too | arge,
the ZEO responded that there was not a set nunber. The
deci sion turned on when the nunber of people assenbl ed
became so large that it had a negative inpact on the
nei ghbor hood.

28. The ZEO did not know if the Conm ssion investigated

whet her ot her people had prayer group neetings in their

5> Al't hough defendants "[a]dmt [this paragraph] except
that not all neetings are prohibited, only those that exceed a
certain size |limt and occur weekly" [Def.s' L.R 9(c)(2)
Statenment § 26 (citing Prelimnary Injunction Hearing Exhibit
("Ex.") 4)], defendants' exception is inconsistent with the
docunment ary evi dence. There can be no material dispute of
fact that the Novenber 29, 2000 letter, which is Exhibit 2,
did not include a limtation on size or frequency.

11



29.

30.

31.

32.

33.

homes, or other regular group neetings, such as Cub Scout

meeti ngs.

Prior to issuing their opinion, comm ssioners were given

phot ographs taken by plaintiffs' neighbors of cars parked

in plaintiffs' backyard and on the cul -de-sac.
The ZEO testified that she visited plaintiffs' property
on three Sundays and found that the number of cars in
plaintiffs' driveway or rear yard and in the cul -de-sac
ranged from 13 to 20 cars. She did not find that any of
t he parked cars bl ocked access to any of the neighbors’
properties.
On Decenber 19, 2000, the ZEO issued a cease and desi st
order, charging plaintiffs with violations of the
single-famly district regul ations

whi ch [do] not permt use of said prenises as a
meeting place by a diverse group of people (25 to
40), who are not "fam ly" as that termis defined in
t hese regul ati ons, on a regularly schedul ed basi s,
in this instance each Sunday, throughout the year;
nor do the regulations permt the use of a parking
ot in the rear yard of said prem ses which is being
used to neet the parking needs of those persons
attendi ng the neetings on property |located in the
Resi dential Zone in the Town of New M| ford.
The cease and desi st order was based on the Conmi ssion's
opi ni on, but the ZEO was not required by the opinion to
i ssue the order

Cease and desist orders are normally appealed to the

12



34.

35.

36.

37.

38.

Zoni ng Board of Appeals. No appeal has been taken in this
case.

Brooks Tenple, a New M| ford zoni ng conm ssi oner
testified that plaintiffs' neighbors raised their safety
concerns during the public participation session of each
Conmmi ssi on neeti ng.

Tenpl e stated that the conplaints were raised over a four
nont h period and the neighbors' concern seened to be that
the activities surrounding plaintiffs' meetings were
escal ati ng.

The Commi ssion found that there were, on average, 40
peopl e attending the nmeetings, with 25 to 40 cars on
average. These nunbers appeared to be based on
statenents fromthe nei ghbors, as well as individual
comri ssi oners' observations.

Tenpl e stated that all prayer neetings would not be

prohi bited, and that it was an expected accessory use
that people would pray in their homes. The Commi ssion
did not intend to prohibit all prayer groups or al
meetings in residential areas.

The zoning regulations in effect at the tine of the

Comm ssion's opinion were perm ssive, providing that a

use is prohibited unless it is specifically permtted.

13



39.

40.

41.

42.

43.

The regul ations do not specify the expected accessory
uses for particular areas, and Tenpl e agreed that the
det erm nation was subjective.

The Commi ssion's investigation of the conplaints did not
substantiate the safety concerns, but found an increased
volunme of cars that would increase traffic and could
create a potential for safety concerns.

Tenpl e testified that the key to the Conm ssion's

deci sion was the presence of larger activity than what
coul d be expected in a single famly home. In this
situation, the Comm ssion found that "too | arge" was 25
or nore people. Tenple admtted that the nunmber was
conpl etely subjective.

Tenpl e also testified that the Conm ssion had no

obj ective criteria to determ ne whet her prayer group
meetings are an appropri ate accessory use, or whether a
special permt would issue if plaintiffs' use becane a
church. [Conpare Pl.s' L.R 9(c)(1l) Statenent § 42
with Def.s' L.R 9(c)(2) Statenment | 42.]

The zoning regulations list twenty-five uses allowed by
special permt in residential areas. There are no
criteria listed in the regulations under which the

conm ssioners are to evaluate special permt applications

14



for a use not listed in the regul ations.

44. The ZEO s deci sion was appeal able to the New M| ford
Zoni ng Board of Appeals ("NMZBA"). [Conpare Pl.s' L.R
9(c)(1) Statenent § 44 with Def.s'" L.R 9(c)(2) Statenent
1 44.]°

45. The Conmmi ssion's decision was based on an eval uation of
t he conplaints, concern about safety inplications, and
"common sense."

46. There is no evidence of religious aninmus on the part of
pl aintiffs' nei ghbors, the Comm ssion, or the ZEO

47. By Cease and Desi st Order, dated Decenmber 19, 2000, the
def endant ZEO ordered plaintiffs to cease and desi st
using their "prem ses as a neeting place by a diverse
group of people (25 to 40), who are not 'famly' ..., on
a regularly schedul ed basis ..." [Conpare Pl.s' L.R
9(c)(1) Statement T 47 with Def.s' L.R 9(c)(2)
Statenment § 47; see Cease and Desist Order (Ex. 4).]

48. On Decenber 20, 2000, plaintiffs filed an Anmended
Conpl aint [doc. # 12] and Motion for Tenporary
Restraining Order [doc. # 10].

49. On Decenber 21, 2000, Judge Egi nton granted the Mtion

o ® This is discussed further in the Discussion section,

Lnrra.

15



50.

51.

52.

53.

54.

for Tenmporary Injunction and Modtion for Tenporary
Restraining Order ("TRO'). [Doc. # 18.] The TRO al | owed
plaintiffs to continue their prayer neetings.

The parties consented to trial before a United States
Magi strate Judge [doc. # 20] and the case was transferred
to the undersigned [doc. # 19].

On January 18, 2001, the court held a hearing on
plaintiffs' application for a prelimnary injunction, and
t hat application was granted on July 5, 2001 [doc. # 40].
Subsequently, defendants filed a notion to dism ss on the
ground that the court had no subject matter jurisdiction
to hear plaintiffs' claims. Plaintiffs opposed that
notion, except for the Ei ghth Cause of Action which was
wi t hdr awn.

On Septenber 6, 2002, the court issued its Ruling on

Def endants' Motion to Dism ss, denying the notion. [Doc.
# 68.]

The defendant NMZC was, and currently is, the agency
enpower ed under the Connecticut General Statutes to
performthe function of a zoning conmm ssion in the Town

of New MIford and is an entity capabl e of being sued.’

7" Although it may result in the facts not appearing

chronologically, this fact and those that follow were admtted
by plaintiffs in the context of defendants' notion for summary

16



55.

56.

57.

58.

59.

60.

61.

Nei ther the Town of New MIford, nor its police
personnel, are defendants in this action.

Nei t her Patrick Murphy, the son of Robert Murphy and Mary
Mur phy, nor any attendees of the neetings which are the
subject of this matter, are parties to this action.

Def endant Kat hy Castagnetta is the ZEO of the town of New
M I ford.

Def endant NMZC has no enforcenent powers, having

relinqui shed themto the ZEO

These enforcenment powers include the ability to issue
cease and desist orders and institute an injunction
action in Connecticut Superior Court, but do not include
the ability to arrest persons who are in violation of the
New M| ford Zoni ng Regul ati ons.

The New M| ford Zoni ng Regul ati ons are pernissive in
nature - meaning that any use that is not specifically
permtted is prohibited.

The Cease and Desist Order does not prohibit all neetings
at plaintiffs' residence, but only those neetings at
plaintiffs' home which are regularly schedul ed and have

25-40 non-fam |y nmenbers in attendance.

judgnment, and the court believes that arranging themto
correspond to the docunents filed by the parties will make
them easier to review and/ or reference.

17



62.

63.

64.

65.

66.

67.

The TRO i ssued by Judge Egi nton on December 21, 2000,
placed limts on the nunmber of perm ssible attendees at
plaintiffs' regularly schedul ed nmeetings to no nore than
25 non-famly nenbers and 10 fam |y nenbers.

Plaintiff Robert Murphy testified at the Prelimnary

I njunction Hearing that "pray[ing] as famly in [his]
home" is "where it started” and "the whole principle
[they] based everything on." [Tr. 48; conpare Def.s' L.R
9(c)(1) Statenent § 15 with Pl.s'" L.R 9(c)(2) T 15.]

Ot her activities occur at the plaintiffs' home, but these
occur either before or after the regularly schedul ed
nmeetings and are done by people who are not part of the
general prayer group.

Only prayer, bible study, and the sharing of neals take
pl ace at these meetings.

In response to cross exam nation about what plaintiffs
would do if they wanted to have a neetings |arger in size
than that permtted by the TRO, plaintiff Robert Mirphy
testified that, in the past, plaintiffs and their guests
"have gone to a place called 'MW Father's House,'" which
is a "retreat center." [Tr. 47-48; conpare Def.s' L.R
9(c)(1) Statenment T 18 with Pl.s'" L.R 9(c)(2) T 18.]

Si nce at | east September 2000, the average size of

18



68.

69.

70.

71.

72.

73.

plaintiffs' neetings has been 20 to 25 people, including
famly menbers.

These nmeetings are by invitation only, and not open to
the public, and only once has a person "dropped in" on
one of those neetings.

Meetings are small enough to be held in a kitchen or
living roomof a single famly hone.

The only other attendees at these weekly neetings, aside
fromfamly menbers, are long-tine friends of plaintiffs’
fam |y.

The reduction in the nunmber of people attending these
meetings since August 2000 is due to the fact that
menbers of plaintiffs' prayer group have started their
own weekly nmeetings with other nmenbers.

The NMZC rejected a plan proposed by plaintiffs to
construct a parking lot on plaintiffs' property.
Plaintiff Robert Murphy avers that he "thereafter

wi thdrew [ his] request” and has "never constructed any
parking |lot behind [his] home." [Second Affidavit of
Robert Murphy (doc. # 88) at T 1; conpare Def.s' L.R
9(c)(1) Statenent § 27 with Pl.s" L.R 9(c)(2) T 27.]
According to plaintiff Robert Mrphy, the weekly neetings

in question started in 1994.

19



74.

75.

Conmpl aints were first received by defendants regarding
the use of plaintiffs' property as a weekly neeting pl ace
i n August 2000.

The issue of whether plaintiffs' use of their single

fam |y hone as a location for |arge weekly neetings was
in conpliance with the zoning regul ati ons was addressed

at four NMZC neetings over a four-nonth period.

20



V. DI SCUSSI ON

A. The Scope of Thi s Deci sion

G ven the significance attributed by the parties to the
i ssues involved in this case, and the potential inpact of this
decision, it is inportant to define the intended scope of the
court's ruling. The issue presented is the legality of the
ZEO s Cease and Desist Order, reproduced belowin its
entirety:

CEASE _AND DESI ST ORDER 00- 24

TO. Robert W and Mary Mirphy Dat e: Decenber
19, 2000
Mai |l i ng Address: 25 Jefferson Drive, New MIford, CT

Pursuant to the authority vested in ne by the Zoning
Regul ations of the Town of New M| ford, Connecticut,
you are hereby ordered and directed within fifteen
(15) days of the date herein, to discontinue and/or
remedy the violations and conditions at prem ses
identified as: 25 Jefferson Drive, New M| ford

Located at: 25 Jefferson Drive, New MIford
Property Omer: Robert and Mary Mirphy

These conditions violate Chapter 25, (Single Famly
District Regul ati ons) which does not permt use of
said prem ses as a neeting place by a diverse group
of people (25 to 40), who are not "famly" as that
termis defined in these regulations, on a regularly
schedul ed basis, in this instance each Sunday,

t hr oughout the year; nor do the regul ations permt
the use of a parking lot in the rear yard of said
prem ses which is being used to neet the parking
needs of those persons attendi ng the neetings on
property located in the Residential Zone in the Town
of New M| ford.

21



A further inspection will be made of the subject
premi ses after fifteen (15) days and, if conpliance
is not established, the full penalties prescribed by
| aw and as set forth in the State Statute, Section
8-12 will be involved. |If you have any questions as
to the manner and tinme of establishing conpliance,
you may consult the Zoning Enforcenment O ficer

By: /sl
Kat hl een Castagnetta, Zoning Enforcenment O ficer

[EX. 4 (enphasis in original).]

Al t hough this litigation was initiated before the
i ssuance of the Cease and Desist Order,® the court, on two
occasi ons, recognized the ripeness problens plaintiffs would
face absent inclusion of the Cease and Desist Order, and in
fact ordered the filing of an anmended conpl aint "incorporating

the i ssuance of the cease and desist order by the ZEO."

[Prelim Inj. Ruling, pub'd at Miurphy v. Zoning Comm ssion,
148 F. Supp. 2d 173, 183 (D. Conn. 2001); see also Ruling on

Def.s' Mot. Dismss ("Dismssal Ruling"), pub'd at Mirphy v.

Zoni ng Conmi ssion, 223 F. Supp. 2d 377, 384-85 (D. Conn.

2002).]° In the Prelimnary Injunction Ruling, the court

8 Prior to the filing of this case, the NMZC had i ssued
its opinion (the "NMZC Opinion") that plaintiffs' neetings
were prohibited by the zoning regul ations, and directing the
ZEO to issue a cease and desist order. [Ex. 516 (issued on
November 28, 2000).]

® For conveni ence and ease of reading, the court wll
refer to these two rulings by their titles (i.e., "Prelimnary
| njunction Ruling”" and "Ruling on Defendants' Modtion to
Dism ss"), but cite to the published decisions in the Federal
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acknow edged "that there [was] nmerit to defendants' argunent
that, because the town as of the date of the [first] Amended
Conmpl aint was filed had taken no enforcenent action,
plaintiffs' claims [were] not ripe for review, " but held that,

"in the context of this particular case, ... at a m ninmum

plaintiffs' claimthat the [ NMZC s] actions violated [ RLU PA
was] ripe for judicial review "™ [Prelim Inj. Ruling, 148 F.
Supp. 2d at 183.] 1In the Ruling on Defendants' Mtion to
Dismss, the court reiterated the "inportan[ce of] the cease
and desist letter issued by the ZEO' on the ripeness issue,
and the "unique circunmstances of this case." [Ruling on Def.s'
Mot. Dismss, 223 F. Supp. 2d at 384-85 (citations and
internal quotations omtted).] As this court has nade cl ear,

t he i ssuance and potential enforcement of the Cease and Desi st
Order (and the ZEO s and NMZC' s interpretation of the New

M| ford zoning regul ati ons now enbodied in that order) is the

Suppl ement (2d Series).

10 Def endants have acknow edged that, "[i]n this matter,
the [ NMZC] only issued an opinion which could not be enforced
by it ... The [defendant ZEO] made the only appeal abl e
decision.” [Def.s'" L.R 9(c)(2) Statenent T 44 (citing EX.
515, § 185-010).] Although the interpretation of the zoning
regul ati ons described in the Cease and Desist Order derives
fromthe NMZC s Opinion [Ex. 516], the parties agree that the
NMZC has no enforcenment powers, having relinquished themto
the ZEO [see, supra, Section II1l, § 58; Def.s' L.R 9(c) (1)
Statenment 1 5; Pl.s'" L.R 9(c)(2) Statement 9§ 5.] As such,
the legality of the Cease and Desist Order is the only issue
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controversy that gives this court subject matter jurisdiction.
Accordingly, this ruling is narrowy tailored to the issue
present ed, and should not be construed to extend to the zoning
regul ati ons as a whole, the NMZC s or ZEO s power generally,

or otherw se beyond the specific controversy in this case.

B. Plaintiffs' Clainms

Plaintiffs originally noved for summary judgnent "on each
of the clainms in Plaintiffs' Anended Conpl ai nt except for the
Ei ght h Cause of Action, which the plaintiffs have [ previously]
withdrawn.” [Pl.s'" Am Mem in Support of Mt. Summ J. (doc.
# 84) at p. 1; see also Ruling on Def.s' Mdt. Dism ss, 223 F.
Supp. 2d at 385 n.9 (noting that plaintiffs had wi thdrawn the
Ei ght h Cause of Action prior to that ruling).] The court also
noted in its Ruling on Defendants' Mdtion to Dismss that the
El event h Cause of Action and Thirteenth Cause of Action
appeared to be duplicative, in that their titles both
reference Connecticut ACRF. [Ruling on Def.s' Mt. Dismss,
223 F. Supp. 2d at 386 n.12.] The body of the El eventh Cause
of Action, however, actually references the Connecti cut

Constitution, and thus would be duplicative of the Ninth Cause

ri pe for resol ution.
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of Action, which plaintiffs have agreed only mirrors their

cl ai ms brought under the United States Constitution.
Additionally, out of those three counts (i.e., the ninth,

el eventh, and thirteenth), plaintiffs press only two
categories of clains. Accordingly, to the extent it remained
viable after the Ruling on Defendants' Mtion to dismss, the
El eventh Cause of Action is deenmed waived. Plaintiffs have
al so expressly abandoned the Tenth Cause of Action ("ultra
vires"). [Doc. # 96 at p. 3.] Defendants further argue that

pl ainti ffs have abandoned their Seventh Cause of Action
(asserting violations of the Establishnment Clause) but, as
plaintiffs dispute that argunent, the court will address it in
nore detail bel ow.

In sum the court takes up the belowlisted plaintiffs'
claims, identified parenthetically by the correspondi ng count
in the Fourth Amended Conplaint: [1] Free Speech (1%t count);

[ 2] Peaceabl e Assenbly (2" count); [3] Right to Privacy (3¢
count); [4] Free Exercise of Religion (4!" count); [5] Due
Process (5'" count); [6] Equal Protection (6!" count); [7]

Est abl i shnent of Religion (7'" count); [8] Connecticut
Constitution (9" count); [9] RLU PA (12t" count); and [10] ACRF
(13t" count).

1. Fr ee Speech
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As the First Cause of Action of the Fourth Amended
Conpl aint, plaintiffs assert that defendants' actions violate
plaintiffs' rights to freedom of speech secured under the
First Amendnent to the United States Constitution. !
Specifically, plaintiffs argue that defendants' actions
related to the issuance of the Cease and Desist Order are
predi cated on the content of the speech engaged in at
plaintiffs' home; that defendants' prohibition is
i nperm ssibly overbroad; and that defendants' prohibition is
i mperm ssi bly under-inclusive. [See, e.qg., Pl.s' Am Mem in
Support of Summ J. (doc. # 84) at pp. 11-14.] Defendants
argue that Cease and Desist Order is content-neutral and/or a
perm ssible time, place and nanner restriction. [See, e.qd.,
Def.s'" Mem in Support of Mot. Summ J. (doc. # 77) at pp. 7-
9.] Defendants' argument is persuasive.

Plaintiffs direct the court to no evidence supporting
their clainms that "Defendants' prohibition is based on the
type of speech that takes place at the Mirphys' neetings”

[doc. # 84 at p. 12] (thus nmaking it content-based); that the

11 The First Amendment provides, in relevant part:
"Congress shall make no law ... abridging the freedom of
speech ...." The Fourteenth Anendnent makes this limtation
applicable to the States, see Gtlow v. New York, 268 U S. 652
(1925), and to their political subdivisions, see Lovell v.
City of Giffin, 303 U S. 444 (1938).
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Cease and Desist Order "prohibit[s] 'prayer neetings'" (thus
making it overbroad, because it covers too nuch conduct) [id.
at p. 13]1'?% that the Cease and Desist Order "is ainmed only at
meetings with religious content, while failing to regul ate
neetings for any other purpose" (thus making it under-
inclusive) [id. at p. 14]; or that, under the Cease and Desi st
Order, plaintiffs "are free to have whatever neetings they

wi sh, so | ong as nobody prays during the nmeeting” [id.]. In
maki ng these sweeping all egations, plaintiffs never quote the
Cease and Desist Order or the NMZC s Opinion. |Indeed, they

could not, for the Cease and Desist Order prohibits only the

2 Here, plaintiffs inexplicably and wi thout any
foundati on argue the follow ng: "Prohibiting 'prayer neetings’

affects gatherings at the Murphy hone which may be totally
unrel ated to religious content, since the Murphys can never
know for sure when a zoning official m ght decide that a
gat hering at the Miurphy residence has crossed the |ine and
beconme a prohibited 'prayer neeting.' Wuld saying grace with
guests before a neal be deenmed a prayer nmeeting, since prayer
was i nvoked? O, would saying bedtime prayers with a visiting
child convert an otherw se perni ssible gathering into an
out| awed prayer neeting? And what about a spontaneous prayer
for healing on behalf of an invited guest who suddenly becones
ill during his visit at the Murphy honme? Such exanples can go
on and on, and they denpbnstrate vividly the truly intrusive
nature of the Comm ssion's prohibition on otherw se | awf ul
private activity in the Miurphy hone. On such a basis al one,
the Comm ssion's decision is constitutionally defective."
[Pl.s' Am Mem in Support of Summ J. (doc. # 84) at pp. 13-
14.] None of these exanples has any basis in the facts of this
case, or would run afoul of the Cease and Desist Order.
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"use of [plaintiffs' honme] as a neeting place by a diversel!
group of people (25 to 40), who are not 'famly' ..., on a
regularly scheduled basis ..." [Ex. 4.] It does not limt the
use by the type or purpose of the neetings. Because no

evi dence supports plaintiffs' position, and because plaintiffs
advance no ot her argunents supporting their clainms of a Free
Speech violation, plaintiffs' notion for summary judgnment on
count one is denied, and defendants' notion for sunmary
judgnment is granted.

2. Peaceabl e Assenbly

Plaintiffs argue that defendants "cannot furnish a
conpelling interest to justify their abrogation of
[plaintiffs' right to assenbl e peaceably],"” and therefore that
plaintiffs are entitled to judgnent as a matter of |aw.
Def endants argue that the restrictions in the Cease and Desi st
Order constitute only a mniml interference and that they are
rationally related to a legitimte government interest.

The right to assenbl e peaceably is anong the nost

precious of the liberties safeguarded by the Bill of Rights,

B Although it is unclear what the ZEO or NMZC neant by
the term "diverse," there is no evidence that the term
constituted a limtation on content. Rather, it appears from
the follow ng parenthetical and apparent apposition that it
relates either to the nunber of people or their famlial
st at us.
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and is intimately connected both in origin and in purpose with

the other First Amendnment rights. See United M ne Wrkers of

Anmerica, Dist. 12 v. lllinois State Bar Ass'n, 389 U S. 217,

222 (1967). The right to "expressive association"” protects
the right of individuals to associate for purposes of engagi ng
in activities

protected by the First Amendnent, such as speech, assenbly,
the exercise of religion, or petitioning for the redress of

grievances. See Sanitation and Recycling Industry, Inc. V.

City of New York, 107 F.3d 985, 996 (2d Cir. 1997); Roberts v.

United States Jaycees, 468 U. S. 609, 622 (1984) ("inplicit in

the right to engage in activities protected by the First
Amendnent [is] a corresponding right to associate with others
in pursuit of a wide variety of political, social, econom c,
educational, religious, and cultural ends"). To be

cogni zable, the interference with associational rights nust be

"direct and substantial" or "significant." Fernandez v. City

of Poughkeepsie, 67 F. Supp. 2d 222, 226-227 (S.D.N. Y. 1999)

(citing Fighting Finest, Inc. v. Bratton, 95 F.3d 224, 228 (2d
Cir. 1996)).

VWhenever the state restricts the right of assenbly, there
is no presunption of constitutionality; the state nust have a

conpelling interest in the subject nmatter to justify
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abridgnment, and the scope of the abridgnment itself nust not be
greater than reasonably necessary to serve the state interest.

Bl asecki v. City of Durham 456 F.2d 87, 91 (4" Cir. 1972)

(citing, inter alia, Thomas v. Collins, 323 U S. 516, 530

(1945)).

Nei ther party to this case has briefed this issue
extensively. In its own review of the record, wthout
determ ni ng whether traffic, drainage, and safety are
conpelling interests in this context,!* the court finds, based
on the evidence in the record, that the scope of the
abridgnment - a prohibition on the nunmber of people inside
plaintiffs' house - is "greater than reasonably necessary to
serve [those] interest[s]" because |lesser limtations (for
exanple, limting the nunber of vehicles parked on the street)
are reasonably avail able. Therefore, because plaintiffs’
right to assenble is directly related to their exercise of
religion [see infra], and because defendants have not directed
the court to any facts showing a conpelling interest in

limting the number of assenblers (rather than cars, for

exanple) or that such limtation is no greater than reasonably

necessary to serve any substantial interest, plaintiffs'

14 See, e.qg., Def.s'" Mem in Support of Mdt. Summ J. at
p. 2 (noting those interests).
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anmended notion for summary judgnent on count two is granted,
and defendants' notion for sunmary judgnment is denied.

3. Ri ght to Privacy

Plaintiffs argue that, by regulating what occurs in
plaintiffs' home, defendants have violated plaintiffs' right
to privacy under the First Amendnent. [Pl.s' Mem in Support
of Summ J. at p. 10.] Defendants argue that, because
plaintiffs have not shown any discl osure of personal matters,
or that defendants' actions inpinge on plaintiffs’

i ndependence in making certain kinds of decisions, plaintiffs
have not denonstrated any "privacy" right. [Def.s'" Mem in
Support of Mdt. Summ J. at p. 9.] Plaintiffs respond that
privacy rights are not limted to those described by

def endants, and rely on the right to privacy articulated in

Stanley v. Georgia, 394 U S. 557, 565 (1969) ("If the First

Amendnent neans anything, it neans that a State has no
business telling a man sitting alone in his own house what

books he may read ..."). [Plaintiffs' Opp. to Def.'s Mdt.

Summ J. at p. 14; see also Pl.'"s Mem in Support of Summ J.
at p. 10.] Plaintiffs have not persuaded the court that
privacy rights are inplicated here.

Agai n, the parties have not briefed this particular issue

in much detail. However, the court has reviewed the record,
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and it is clear that the Cease and Desist Order does not

i mpi nge on plaintiffs' privacy; rather, it limts plaintiffs’
interaction with others. In other words, it does not regul ate
what plaintiffs, or even plaintiffs' famly, may do in
plaintiffs' own hone; it regulates only the nunber of

unrel ated outsiders who may visit on a regular basis. To the
extent the Cease and Desist Order affects plaintiffs' privacy
ri ghts under the First Amendnent, those rights are subsuned
within plaintiffs' other First Anendnment clainms. Therefore,
plaintiffs' notion for summary judgnent on the Third Cause of
Action can be denied as noot, and defendants' notion for
sunmary judgnent is granted.

4. Free Exercise of Religion

This is, at its heart, a Free Exercise case. The First
Amendnent to the United States Constitution provides, in
rel evant part, that "Congress shall make no | aw respecting an

establishment of religion, or prohibiting the free exercise

thereof ..." (Enphasis added.). It applies to the states via

t he Fourteenth Amendnent, see Cantwell v. Connecticut, 310

U S. 296, 303 (1940). The central question before this court
is whether the Cease and Desist Order constitutes an
inmperm ssible limtation on the free exercise of religion.

Suprene Court case | aw establishes the "general

32



proposition that a law that is neutral and of general
applicability need not be justified by a conpelling
governnmental interest even if the | aw has the incidental

ef fect of burdening a particular religious practice.” Church

of the Lukum Babalu Aye, Inc. v. City of Hialeah ("Lukum"),

508 U.S. 520, 531 (1993)% (citing Enploynment Div., Dept. of

Human Resources of Ore. v. Smith ("Smith"), 494 U. S. 872

(1990)). As the Court noted in Lukum , "[n]eutrality and
general applicability are interrelated,” and the failure to
satisfy one requirenent is a likely indication that the other
has not been satisfied. 1d.'® "Alaw failing to satisfy these

requi renents nust be justified by a conpelling governnental

interest and nust be narrowy tailored to advance t hat

interest." 1d. at 531-32 (enphasis added).?’

% I'n Lukumi , a church brought an action pursuant to the
Free Exercise Clause, anong other things, challenging city
ordi nances dealing with the ritual slaughter of animals. The
ordi nances were enacted in response to the church's
announcenent of its plan to practice its religion on |and that
it leased in the city.

16 See also id. at 557 (Scalia, J., concurring) (finding
it unnecessary to distinguish between the "neutrality” and
"general applicability"” requirements, and "frankly
acknow edg[ing] that the terms are not only "interrel ated,’

but substantially overlap.”

7 Plaintiffs also argue that, because they assert a

colorable "hybrid claim' - in other words, that defendants
actions violated the Free Exercise Clause as well as sone
"conpanion right" - the court should apply strict scrutiny
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a. Neutrality

The Free Exercise Clause protects individuals fromlaws
that "discrimnate against sonme or all religious beliefs or
regul ates or prohibits conduct because it is undertaken for
religious reasons.” Lukum , 508 U. S. at 532. Thus, "if the
object of alawis to infringe upon or restrict practices
because of their religious notivation, the law is not
neutral."” [Id. at 533 (citing Smth, 494 U S. at 878-79).

In evaluating the neutrality requirenent, the first step
is to look to the text, "for the m ninum requirenment of
neutrality is that a law not discrimnate on its face." [|d.

The "law' in our case is the Cease and Desist Order [Ex. 4].

even if the Cease and Desist Order were found to be neutral
and generally applicable. [See Pl.'"s Mem in Support of Sunm
J. at p. 8 (quoting what plaintiffs purport to be Snmith, even
t hough that | anguage is found nowhere in that decision).]
However, our Court of Appeals has held, consistently with
Sixth Circuit and contrary to the First, Ninth, and Tenth
Circuits, that the language in Smth on which plaintiffs rely
was "dicta" that the Court of Appeals was "not bound"” to
follow, and which the Court of Appeals "decline[d] to adopt."
Leebaert v. Harrington, 332 F.3d 134, 143 -44 (2d Cir. 2003).
Were the | anguage in Smth binding, this court could concl ude
that plaintiffs' Peaceable Assenbly claimis the type of
conpani on right that m ght justify application of the higher

standard. However, in light of Leebaert, this court also
"will not use a stricter |egal standard to evaluate hybrid
claims."” 1d. at 144 (citation and internal quotations
omtted). |In any event, given the court's holding on

neutrality and general applicability, it would also be
unnecessary to reach that decision.
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Despite the vague references to a "diverse" group of people,
and neetings that occur "each Sunday," the Cease and Desi st
Order is neutral on its face.

That does not end the inquiry, however. The Free
Exerci se Clause "extends beyond facial discrimnation" and
"forbids subtle departures fromneutrality ... and covert
suppression of particular religious beliefs.”™ 1d. at 534
(citations and internal quotations omtted). The court nust
"survey neticulously the circunstances of government al
categories to elimnate, as it were, religious gerrymnders.”
Id. (citation and internal quotations omtted).

In Lukum , the Court found that the ordinance at issue
constituted an inperm ssible "religious gerrynmander" because
the | aw was drafted to achi eve the suppression of the
religious activity at issue, and because the religious
partici pants "alone [were] the exclusive |egislative concern.”
Id. at 535-36. The Court also found it significant that the
| aw "proscribe[d] nore religious conduct than [was] necessary
to achieve their stated ends.” [d. at 538. The Court further
noted that "[t]he neutrality of a |lawis suspect if First
Amendnent freedons are curtailed to prevent isol ated
coll ateral harns not thenselves prohibited by direct

regulation.”™ 1d. at 539. The concerns noted by the Suprene
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Court in Lukum are applicable to this case.

The Cease and Desi st Order does not pretend to be a | aw
of general applicability, since it was directed solely toward
the plaintiffs' activity. |In the absence of evidence that the
governnmental action was notivated by the religious nature of
the neetings, it can hardly be characterized as a "religious
gerrymander." Nonet hel ess, the Cease and Desi st Order was
i ndi sputably intended to limt religious activity, as the ZEO
and NMZC were aware of the religious nature of the plaintiffs'
nmeeti ngs.

Mor eover, the Cease and Desist Order proscribes nore
religious conduct than necessary to achi eve defendants' stated
ends. 1d. at 538. As noted previously, defendants' stated
concerns in limting the size of plaintiffs' nmeetings were
traffic and safety issues centered around the nunber of
vehi cl es parked in the street. However, the Cease and Desi st
Order limts only the nunber of people permtted to attend the
nmeetings. If, for exanple, the ZEO identified probl ens
related to the parking of nore than twenty cars on the street
and at plaintiffs' honme, and plaintiffs were willing to
arrange for car pools or shuttles to reduce the number of
vehicles, their neetings would still be unlawful as |ong as

t he nunmber of unrel ated people exceeded twenty-five - even if
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they were all dropped off by a bus. Therefore, the Cease and
Desi st Order proscribes nmore religious conduct than is
necessary to achi eve defendants' stated ends.

The neutrality of the Cease and Desist Order is further
suspect because plaintiffs' First Anmendnent freedons are
curtailed to prevent isolated collateral harnms not thensel ves
prohi bited by direct regulation. Defendants agree that there
is no direct and express regulation limting the nunber of
visitors, with vehicles or not, that residents of single
famly honmes may have. There is only the ZEO s and/or NMZC s
interpretation of what uses are "customary" in plaintiffs
nei ghbor hood.

Consequently, although the Cease and Desist Order is
facially neutral, its neutrality is, at a m ninmum suspect.
Before answering this question definitively, the court next
turns to the issue of general applicability, because, as the
Suprenme Court has noted, neutrality and general applicability
are interrelated, and the failure to satisfy one requirenent
is alikely indication that the other has not been satisfied.
Lukum , 508 U. S. at 531.

b. General Applicability

The second requirenent of the Free Exercise Clause is

that "laws burdening religious practice nust be of general
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applicability." Lukumi, 508 U.S. at 542 (citing Snmith, 494
U S at 879-81). O course, "[a]ll laws are selective to sone
extent, but categories of selection are of paranount concern
when a | aw has the incidental effect of burdening religious
practice." |d. The Free Exercise Clause prohibits government
from deciding "that the governnmental interests it seeks to
advance are worthy of being pursued only against conduct wth
a religious notivation."™ 1d.

The question of general applicability in this case is
answered nore easily than the question of neutrality, because
the "law' in this case is the Cease and Desi st Order -
directed only to plaintiffs. It is not an ordi nance or
regul ati on applicable to the general population. Plaintiffs
have engaged in certain conduct, which has a purely religious
notivation, and defendants have decided to advance the
governnmental interests they have identified only against
plaintiffs' conduct.

| ndeed, this case presents a sharp contrast to Smth,
where the | aw in question had general applicability. See
Smth 494 U.S. at 879-83. The Suprenme Court recogni zed the
i nportant distinction between generally applicable | aws and
t hose involving "individualized governnental assessnment[s]."

ld. at 884. The Smith court cited with approval the
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plurality's decision in Bowen v. Roy, 476 U S. 693, 708

(1986), recogni zing the "proposition that where the State has
in place a system of individual exenptions, it may not refuse
to extend that systemto cases of 'religious hardship' wthout

conpelling reason.” Smith, 494 U S. at 884. See also Lukum,

508 U.S. at 537 (relying on Smth for the proposition that the
i ndi vidual i zed governnmental assessnent required in that case
supported a finding of non-neutrality).?8

This case is specifically about individualized
governnental assessnents on exenptions froma genera
requi renment. The zoning regulations relevant to this case are
perm ssive, providing that a use is prohibited unless it is
specifically permtted. An unlisted use will be permtted,
however, if it is a "customary accessory use," or, if
appl i cable, the property owner is granted a special permt.
The regul ations do not specify any expected accessory uses for
particul ar areas, and one of the Conm ssioners testified in

court that the determ nation was subjective. [See generally,

supra, Facts § 24 & n.4.]

The subjectivity of these individualized assessnents was

18 Al't hough this court addresses the individualized
exceptions in the context of the "general applicability" test,
the court recognizes that, under Lukum , the fact that the ZEO
and NMZC enpl oyed individualized assessnents in this case is
further support for a finding of non-neutrality.
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testified to at length. As the court has al ready noted, the
ZEO has admtted that the "[z]oning regulations ... are
sonewhat open to interpretation in that you have to detern ne
what's customary,"” and "sonet hing you have to figure out on a
case by case [basis]"; that "[t]here's nothing specific" in
the regulations for determning "[h]ow | arge"” a neeting can
be; and that the term "regul arly-schedul ed neetings" is not
defi ned anywhere in the zoning regul ations. The testifying
comm ssioner admtted that the NMZC nakes "decisions as to
what is an acceptabl e accessory use and what isn't one" based
on "good commopn sense and i nvestigation"; that evaluating an
accessory use is "totally subjective, based upon [the
conmm ssi oner's] own commpn sense"; that the 25-attendee limt
was "conpletely subjective"; and that the term "regul arly-
schedul ed neetings” could apply to neetings held once a week,
once every 10 days, once every 2 weeks, once a nonth, or once

a year. [See, supra, note 4.]

The Cease and Desist Order is not a generally applicable
law. Furthernore, in |light of the highly subjective nature of
t hese individualized assessnments, the court also concl udes
that it is not "neutral."

C. Pr oper St andard

The Lukum court explicitly held that "[a] law failing to
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satisfy [the requirenents of neutrality and general
applicability] must be justified by a conpelling governnental
interest and nust be narrowWy tailored to advance that

interest.” 508 U S. at 531. See also id. at 546 ("[a] |aw

burdening religious practice that is not neutral or not of
general application nmust undergo the nost rigorous of
scrutiny”). The "conpelling interest" standard has deep roots

in Free Exercise jurisprudence. See, e.d., Sherbert v.

Verner, 374 U.S. 398, 403 (1963). Cf. Schad v. Borough of

Mount Ephraim 452 U.S. 61, 68 (1981) ("when a zoning |aw

i npi nges upon a protected liberty" - in that case, the First
Amendnent right to Freedom of Speech - "it nust be narrowy
drawn and nust further a sufficiently substantial governnent

interest").1 Although the Smith Court expressed sone doubt 2°

9 Al t hough defendants repeatedly argue that zoning | aws
are inherently local concerns and revi ewed under the rational
basis test, the Schad Court specifically noted that, although
"[t] he power of |ocal governnments to zone and control |and use
is undoubtedly broad and its proper exercise is an essenti al
aspect of achieving a satisfactory quality of life in both

urban and rural communities[,] ... the zoning power is not
infinite and unchal | engeable; it nust be exercised within
constitutional limts.” 452 U. S. at 68 (citation and internal
guotations onmitted). Therefore, "it is subject to judicial

review, and is nost often the case, the standard of reviewis
determ ned by the nature of the right assertedly threatened or
viol ated rather than by the power being exercised or the
specific limtation inmposed.” 1d. (citation omtted).

20 The court noted that it had "never invalidated any
governnmental action on the basis of the Sherbert test except
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about whet her the Sherbert test applied outside of the

unenpl oyment conpensation context, Smth, 494 U. S. at 883-84,
the holding in Smth was that strict scrutiny did not apply to
neutral, generally applicable laws. 494 U. S. at 879-81.

Mor eover, the Lukum case, from which the standard of review
for this decision is taken, was a Free Exercise case (and
out si de the unenpl oyment conpensati on context),?' decided after
Smth. Furthernore, the author of Lukum , Justice Kennedy,

al so authored City of Boerne v. Flores, 521 U S. 507 (1997),

in which the Court struck down as unconstitutional the
Rel i gi ous Freedom Restoration Act ("RFRA") on the basis of
Smith (thus reaffirmng the validity of Smth). Reading these
cases together, this court sees no conflict between Smth and
Lukumi . Therefore, because the Cease and Desist Order is not

neutral or generally applicable, the court applies the

t he denial of unenploynent conpensation,” but added that,
“"[e]l]ven if [it] were to breathe into Sherbert some |ife beyond
t he unenpl oyment conpensation field, [it] would not apply it
to require exenptions froma generally applicable crimna

| aw' because "[t]he Sherbert test ... was developed in a
context that lent itself to individualized governnental
assessnent of the reasons for the rel evant conduct." Smth,

494 U.S. at 883-84.

21 See also Fraternal Order of Police Newark Lodge No. 12
v. City of Newark, 170 F.3d 359, 364 (3d Cir. 1999)
(recogni zing that, in Lukum , the Suprene Court applied "its
religious exenption jurisprudence ... outside the unenpl oynment
conpensation context").
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hei ght ened scrutiny recogni zed nost recently in Lukum . The

Cease and Desist Order nust be "justified by a conpelling

governnental interest and nust be narrowy tailored to advance

that interest.” Lukum , 508 U S. at 531-32. O, phrased
slightly differently, the Cease and Desi st Order nust "advance
interests of the highest order and nust be narrowWy tailored
in pursuit of those interests.” |1d. at 546 (citations and
internal quotations omtted). The "conpelling interest

standard"” that is applied once a law fails to neet the Smth

requirenents "is not 'water[ed] ... down' but 'really nmeans
what it says,'" and the law "will survive strict scrutiny only
inrare cases." |1d. (citing and quoting Smth, 494 U S. at
888) .

d. Compel I i ng Governnental |nterest

This court has al ready deci ded that defendants have shown
a conpelling interest in "enforcing the town's zoning
regul ati ons and ensuring the safety of residential
nei ghborhoods.” [Prelim 1Inj. Ruling, 148 F. Supp. 2d at 189-
90.] For purposes of this ruling, the court will assune that

def endants have denonstrated a conpelling interest.?? In other

22 Cf . Lukumi, 508 U.S. 546-47 (first assumi ng that the
governnmental interests were conpelling, but holding that the
ordi nances were not drawn in narrow ternms to acconplish those
interests; but then concluding that, "in the context of
[those] ordinances,” the interests were not conpelling).
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words, in light of the court's holding on the "narrow
tailoring" test [see infra, next section], the court need not
revisit its original decision.?

e. Narrow Tail ori ng

In its Prelimnary Injunction Ruling, the court held that
defendants failed to show that their action furthered the
conpelling interest by the |least restrictive nmeans. [148 F.
Supp. 2d at 190.] The court found "no evidence on the record
that the issuance of the cease and desist order was the 'l east
restrictive neans' of protecting the health and safety of
their community."” [1d.] Although that finding was made in the
context of a prelimnary injunction,? defendants have agreed

that the only evidence necessary for the court's sumary

23 The court notes that, at the time of the Prelimnary
I njunction Ruling, "[t]here appear[ed] to be no dispute that
| ocal governnents have a conpelling interest in protecting the
health and safety of their conmunities through the enforcenment
of local zoning regulations.”™ 148 F. Supp. 2d at 190. There
appears to be a dispute now Plaintiffs have denonstrated the
under-incl usi veness of the Order (because the Order does not
prohibit plaintiffs fromhaving 24 non-famly visitors, each
with his or her own vehicle, plus additional famly nenbers,
with additional vehicles), and under-inclusiveness is
denonstrative of an absence of a conpelling interest,
see Lukum , 508 U.S. at 547-48. However, the court need not
reach that issue, and will assune that defendants' interests
in health, safety, and traffic are conpelling under the facts
of this case.

24 1t was also in the context of interpreting RLU PA's
requi renents, but those requirenents are virtually identical
to the Free Exercise requirenments under strict scrutiny.
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j udgnment decision is that which can be found in the record
fromthe prelimnary injunction hearing, the court's
statenments of fact in its rulings, and certain discovery
responses. [Def.s' Mem in Support of Mdt. Summ J. (doc. #
77) at p. 5.] Defendants have directed the court to no new
evi dence that would conpel the court to revisit its original
concl usi on.

As noted in the Prelimnary Injunction Ruling, the Cease
and Desist Order based on the NMZC Opinion was not narrowy
tailored in pursuit of defendants' stated interests. [Prelim
Inj. Ruling, 148 F. Supp. 2d at 190.] Although defendants’
primary concern with plaintiffs' activities was the increased
l evel of traffic on the street, and the safety issues inherent
in an increased volunme of traffic, defendants' actions did not
address the anount of traffic generated by the participants in
the prayer group neetings. Rather, the Cease and Desist Order
(as well as the NMZC Opi nion) regul ates only the nunber of
people allowed to be present in plaintiffs' home on Sunday
afternoons. This is not even a rational restriction, |et
al one a narrowy-tailored one. [See id. (noting the potenti al

irrational application of the Order).] See also Lukum , 508

U S. at 546 (noting that over-breadth and under-incl usiveness

required finding that neans were not narrowy tailored).
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Mor eover, defendants have directed the court to no evidence
showing that a limtation on off-street parking is narrow y-
tailored (or even rationally related) to the neighbors’
concerns about on-street parking.

Because defendants have not justified, under the rel evant
standard, the burdens inposed upon plaintiffs' exercise of
their religion, plaintiffs' amended notion for summary
judgnment on count four is granted, and defendants' parall el
notion for summary judgnent is denied.

5. Due Process

Plaintiffs argue that defendants' actions violate the Due
Process Cl ause of the Fourteenth Anmendnment to the United
States Constitution. [See PI.'s Am Mem in Support of Summ
J. at pp. 14-16.] Specifically, plaintiffs argue that
def endants' zoning regul ations are vague, ambi guous, and
arbitrary, and defendants' "characterization of the Mirphys’
get togethers as a 'prayer nmeeting' is an unlawful ad hoc
exerci se of power." [ld.] Defendants respond that "the zoning
regul ati ons are neutral as to nature and content of the
meetings occurring at the Plaintiffs' honme,"” and that, even if
the nature of the neetings is the true target of defendants’
actions, those actions bear a rational relationship to a

legitimate state purpose. [Def.s' Mem in Support of Mot.
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Summ J. at pp. 12-13.] As neither brief provides a great deal
of analysis on these issues, the court has independently
reviewed the facts and |l aw to analyze plaintiffs' claim

To neet the constitutional requirenment of definiteness,
an ordi nance nust "give a person of ordinary intelligence fair
notice that his contenplated conduct is forbidden by the

statute,” United States v. Harriss, 347 U. S. 612, 617 (1954),

and nust not be so worded as to encourage arbitrary

enforcenment. Papachristou v. City of Jacksonville, 405 U. S.

156 (1972). See generally Naprstek v. City of Norw ch, 545
F.2d 815, 818 (2d Cir. 1976). While the void-for-vagueness
doctrine is principally enployed in the interpretation and
application of crimnal statutes, it is also relevant in
considering legislation inposing civil sanctions. Boutilier

v. Ilmmigration and Naturalization Service, 363 F.2d 488, 495

(2d Cir. 1966).

Plaintiffs have not persuaded the court that defendants
have violated their Due Process rights. 1In fact, plaintiffs’
argument is sonewhat duplicative of - though |ess detailed
than - their First Amendnment argunent. The facts on which
plaintiffs rely to support their argunment that "[d]efendants
are attenpting to use zoning laws to unlawfully restrict

private religious speech and free exercise in a private home"
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are that defendants have "confirmed that the Miurphys had
obt ai ned proper permts to nodify their hone as they did" and
that "prohibiting the Murphys from praying with friends at
their home on Sunday afternoons has no basis in the Town's
regulations ..." [Ld. at p. 15.]

To the extent plaintiffs argue that defendants have
violated plaintiffs' Free Exercise rights, which are
i ncorporated into the Due Process Clause of the Fourteenth

Amendnent, they are correct. [See, supra, Section IV.B.4.]%

To the extent plaintiffs argue that the Cease and Desist Order
vi ol ates the Due Process Cl ause because the term "prayer
meetings" is vague and anbi guous [see, e.g., Pl."s Am Mem in
Support of Summ J. at p. 16], plaintiffs' notion is denied
because, as already noted by the Court, the Cease and Desi st
Order does not target the content of the speech. Although

plaintiffs repeatedly refer to the Cease and Desist Order's

25 This ruling holds only that the Cease and Desi st
Order's limtation on the number of people permtted to occupy
plaintiffs'" home on a regular basis - which is the NMZC s and
ZEO s current interpretation of the New M| ford Zoning
Regul ations - violates plaintiffs' Free Exercise rights under
the First Amendnent, which applies against defendants via the
Due Process Cl ause of the Fourteenth Amendment. The court
does not decide whether other limtations, such as parking or
traffic ordi nances/orders, if constitutional under the First
Amendnent, would be an arbitrary application of vague or
anmbi guous zoning regulations in violation of the Fourteenth
Amendnent .
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prohi bition on "prayer neetings," and hypothecate as to which
type of neetings would fall under that heading, plaintiffs
never produced any evidence of governnmental regulation
containing a prohibition on "prayer nmeetings." \Wile
def endant s’ subjective and individualized assessnment of the
nunber of guests permtted in plaintiffs' home substantially
burdens plaintiffs' Free Exercise rights w thout being
tailored to any inportant governnmental interest, the
prohibition is not centered on whether those neetings
constitute "prayer neetings."

The zoning regul ati ons, which prohibit uses not expressly
permtted, but which allow accessory uses [see Ex. 515], are
clearly not facially unconstitutional. Plaintiffs do not

claimthat the regulations are inperm ssibly vague in all of

their applications. See Richnmond Gun Club v. City of New

York, 97 F.3d 681, 685-86 (2d Cir. 1996). Moreover, the
regul ati ons are not unconstitutional "as-applied," because the
only relevant application is the Cease and Desist Order, which
is not inmperm ssibly vague or ambi guous. |ndeed, contrary to
plaintiffs' assertion that it vaguely prohibits "prayer
neetings," the Cease and Desist Order prohibits a specific
thing, nanely a regul ar gathering of "a diverse group of

people (25 to 40), who are not 'famly' as that termis
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defined in [the zoning] regulations.” [Ex. 4.] To the extent
plaintiffs ask the court to consider other, as-yet-unenforced
interpretations of the zoning regulations, the court declines

to do so. See Richmond Boro Gun Club, 97 F.3d at 686 (noting

the impropriety of considering an as-applied pre-enforcenment
chal l enge to an all egedly vague ordi nance, based on the
doctrine of judicial restraint, which discourages unnecessary,
premature, or unduly broad pronouncenments on constitutional
i ssues). The only governnmental action at issue here is the
i ssuance of the Cease and Desist Order, and that Order is not
so vague and anbi guous as to violate the Fourteenth Amendnent.
Plaintiffs have not made a prim facie showi ng of any
i ndependent Due Process violation. Consequently, plaintiffs'
amended notion for summary judgnment on count five is denied,
and defendants' parallel notion for summary judgment is
granted, except to the extent plaintiffs' Free Exercise rights
are incorporated through the Due Process Cl ause of the
Fourteent h Amendnent.

6. Equal Protection

Plaintiffs argue that defendants' selective
interpretation and enforcement of the zoning regulation
violate plaintiffs' rights under the Equal Protection Clause

of the Fourteenth Amendnent to the United States Constitution.
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[See PI.s' Am Mem in Support of Summ J. at p. 16 ("Equal
Protection Clause requires that the governnent treat equally
all persons simlarly situated").] Defendants respond that
plaintiffs have offered no evidence that simlarly situated
uses are allowed to exist while plaintiffs' use is unfairly
singl ed out by defendants. [Def.s'" Mem in Support of Summ J.
at p. 13.] Defendants' argument is persuasive.

The Equal Protection Clause of the Fourteenth Amendnent
directs that "all persons simlarly situated ... be treated

alike." City of Cleburne v. Cleburne Living Cr., 473 U. S.

432, 439 (1985) (citation omtted).

In order to establish a violation of equal
protecti on based on selective enforcenent, the
plaintiff nmust ordinarily show (1) the person,
conpared with others simlarly situated, was
selectively treated; and (2) that such sel ective
treat ment was based on inperm ssible considerations
such as race, religion, intent to inhibit or punish
t he exercise of constitutional rights, or malicious
or bad faith intent to injure a person.

Lisa's Party City, Inc. v. Town of Henrietta, 185 F.3d 12, 16

(2d Cir. 1999).

The Cease and Desist Order prohibits using plaintiffs'
home "as a neeting place by a diverse group of people (25 to
40), who are not 'famly' ..., on a regularly schedul ed basis

." [Ex. 4.] Defendants are correct that plaintiffs have not

shown that plaintiffs, conpared with others simlarly
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situated, were selectively treated. Plaintiffs have directed
the court to no evidence showi ng that regularly schedul ed
nmeetings by simlarly situated diverse groups of people are
permtted.

Plaintiffs argue that "the record reveal s that other
types of gatherings were previously permtted where the
Mur phys previously hosted | arge gatherings w thout incidence,
for exanple, 100 guests in 1997." [Pl.s" Mem in Opp. to
Def.s' Mot. Summ J. at p. 16.] Plaintiffs' argunment is
m spl aced. The instance they cite, with no reference to the
record, is not an exanple of a regularly schedul ed neeting
that would be simlarly situated to plaintiffs' prohibited
neetings. Moreover, although plaintiffs' counsel asked
several questions about hypothetical simlarly situated
nmeetings at the Prelimnary Injunction Hearing [see, e.q., Tr.
104 ("Are you telling me today that if you found out about
regul arl y-schedul ed nmeetings of any other group, other than
the Murphys [...], Boy Scouts, Cub Scouts, Grl Scouts, RCIA,
anyone el se, you'd go out and investigate it?")], questions
are not evidence.

In failing to direct the court to evidence that others
simlarly situated were treated differently, plaintiffs have

failed to establish the first el ement of an Equal Protection

52



claim Accordingly, plaintiffs' anmended notion for sumrmary
j udgnment on count six is denied, and defendants' parall el
nmotion for summary judgnent is granted.

7. Est abl i shnment of Religion

Def endants argue that plaintiffs have abandoned their
cl ai m under the Establishment Clause of the First Amendnent.
The court agrees. First, although plaintiffs assert that
"plaintiffs are entitled to sunmary judgnent on each of the
claims in Plaintiffs' Amended Conpl ai nt except for the Eighth
Cause of Action, which the plaintiffs have withdrawn" [Pl."s
Am Mem in Support of Summ J. at p. 1], they fail to address
t he Seventh Cause of Action in their brief. Furthernore, in
their opposition to defendants' notion for summary judgment,
plaintiffs "incorporate[] by reference" their "argunents
regardi ng the establishnent of religion asserted in

Plaintiffs' Anended Menorandum in Support of ©Motion for

Summary Judgnent, although that issue appears nowhere in

plaintiffs' Amended Menorandum 2¢ Defendants' notion for
sunmary judgnent on count seven is therefore granted for the
reasons set forth in defendants' opposition to plaintiffs'

nmotion for summary judgnent, and plaintiffs' notion for

26 The paragraph followi ng the attenpted incorporation
provi des no substance or anal ysis.
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sunmary judgnent is denied.

Mor eover, the record of this case does not support
plaintiffs' unsupported claimthat the Cease and Desist Order
constitutes the inperm ssible establishment of religion.
Rather, this is a free exercise case. As neither party has
briefed in any detail the merits of this claim the court need
not consider it further.

8. Connecticut Constitutional Clainms

Plaintiffs admit in their briefs that their clainms under
t he Connecticut Constitution mrror those brought pursuant to
the United States Constitution. Plaintiffs do not allege that
t he Connecticut Constitution affords them any greater rights,
and plaintiffs do not brief the state constitutional issues
separately. Consequently, the court need not address them
separately, and declines to exercise supplenmental jurisdiction
over these clains.

9. RLUI PA

Plaintiffs argue that defendants' actions violate RLU PA.
The court has already held, in the Prelimnary |Injunction
Ruling, that plaintiffs were likely to prevail on the nerits
of this claim [Prelim Inj. Ruling, 148 F. Supp. 2d at 191.]
Specifically, noting that defendants failed to nake a show ng

that their actions were the |least restrictive neans of
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fulfilling a governnental interest, the court held that,
"absent some valid argument to the contrary,"” the plaintiffs
were |likely to prevail on their RLU PA claim [1d.]

Def endants agree that the only evidence necessary for the
court's summary judgnent decision is that which can be found
in the record fromthe prelimnary injunction hearing, the
court's statenent of fact in its rulings, and certain
di scovery responses. [See Def.s' Mem in Support of Mt. Summ
J. (doc. # 77) at p. 5.] Defendants have directed the court to
no new evi dence, and have provided the court with no "valid
argument to the contrary.”

Sunmmary judgnment for plaintiffs is warranted under the
facts of this case. The "[g]eneral rule" of RLU PA is that:

[n] o governnment shall inpose or inplenent a | and use

regulation in a manner that inposes a substanti al

burden on the religious exercise of a person,

including a religious assenbly or institution,

unl ess the governnent denonstrates that inposition

of the burden on that person, assenbly, or

institution -- (A) is in furtherance of a conpelling

governnental interest; and (B) is the |east

restrictive means of furthering that conpelling

governnental interest.

42 U.S.C §8 2000cc(a)(1). RLU PA further provides, in relevant
part, that the statute applies in any case in which the

"substantial burden is inposed in the inplenentation of a | and
use regul ation or system of |and use regul ati ons, under which

a governnent nmakes, or has in place formal or infornmal
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procedures or practices that permt the governnent to make,
i ndi vidual i zed assessnments of the proposed uses for the
property involved." 42 U S.C. 8 2000cc(a)(2). RLU PA
provi des a cause of action, and al so provides that:

[I]f a plaintiff produces prim facie evidence to
support a claimalleging a violation of the Free
Exercise Clause or a violation of section 2000cc of
this title, the governnment shall bear the burden of
persuasi on on any elenment of the claim except that
the plaintiff shall bear the burden of persuasion on

whet her the law ... or governnent practice ..
substantially burdens the plaintiff's exercise of
religion.

42 U. S.C. 8§ 2000cc-2(a), (b).

The court has already found that defendants' actions
violate the Free Exercise Clause, because the Cease and Desi st
Order is a non-neutral, individualized governnent al
prohi bition that substantially burdens plaintiffs' Free
Exercise rights without being narromy tailored to achieve any

conpel ling governnmental interest. [See, supra, Section

| V.B.4.] Because the elenments of a RLU PA claimare virtually

identical to a Free Exercise claim conpare 42 U S.C. 8§

2000c(a)(1),(2)(C wth Lukum , 508 U. S. at 546, the court
hol ds, based on the reasoning already articul ated, that

plaintiffs are entitled to sunmary judgnent on their RLU PA
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claim?” The court finds that turning people away fromthe
Sunday neetings would constitute a substantial burden to
plaintiffs' exercise of their religion, and that, even
assum ng the existence of a conpelling governnental interest,
def endants have not net their burden of showing that the Cease
and Desist Order was narrowmy tailored to advance t hat

interest [see, supra, Section |V.B.4].2

Def endants have failed to adequately rebut? plaintiffs’

27 The court need not deci de whether the elenents of a
RLUI PA cl ai m and Free Exercise claimare the sanme, despite
m nor differences in wording. |In this case, the m nor
di fferences do not warrant a different concl usion.

282 This holding is based, in part, on the findings made in
the Prelimnary Injunction Ruling. Gven the simlar
standards for RLU PA and Free Exercise clainms, and that the
evi dence before the court nowis virtually identical to the
evi dence before the court at the tine of the Prelimnary
I njunction Ruling, it is logical that one finding justifies
t he ot her.

2 In their motion for sumuary judgnment, defendants
primary, if not sole, argument on this issue is that
defendants' actions have not inposed a "substantial burden" on
plaintiffs. [See Def.s' Mem in Support of Mdt. Summ J. at p.
23; see also id. at p. 24 (application of the zoning
regul ati ons "causes at best an inconvenience to the
Plaintiffs"). This argunment is not persuasive. The court has
heard testinony and received affidavits by plaintiffs. There
i's undi sputed evidence that weekly prayer group neetings play
an important part in plaintiffs' faith, and that the number of
attendees dropped as a result of the issuance of the Cease and
Desi st Order [see, supra, Fact 1Y 11, 12]. Defendants direct
the court to no evidence tending to show that this limtation
on plaintiffs' ability to practice their faith is a nere
"inconveni ence" rather than a "substantial burden.”
Accordingly, there is no material dispute that plaintiffs’
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showing that |imting the nunber of people at their neetings
substantially burdens the free exercise of their religion.
Def endants have not even attenpted to show that this
particul ar inplementation of the I and use regulations - the
Cease and Desist Order - is the least restrictive neans of
furthering any conpelling governnental interest. Therefore,
with respect to plaintiffs' RLUPA claim plaintiffs' anmended
notion for summary judgnment is granted, and defendants' notion
for summary judgment is denied.
10. ACRF

Plaintiffs' final claimis that defendants' actions
viol ate Connecticut's ACRF. That statute provides, inits
entirety:

8§ 52-571b. Action or defense authorized when state

or political subdivision burdens a person's exercise

of religion

(a) The state or any political subdivision of the

state shall not burden a person's exercise of

religion under section 3 of article first of the

constitution of the state even if the burden results

froma rule of general applicability, except as

provided in subsection (b) of this section.

(b) The state or any political subdivision of the

state may burden a person's exercise of religion

only if it denonstrates that application of the

burden to the person (1) is in furtherance of a
conpel i ng governnental interest, and (2) is the

free exercise of religion is substantially burdened by
enforcenent of the Cease and Desi st Order.
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| east restrictive neans of furthering that
conpel i ng governnmental interest.

(c) A person whose exercise of religion has been
burdened in violation of the provisions of this
section nmay assert that violation as a claimor
defense in a judicial proceeding and obtain
appropriate relief against the state or any
political subdivision of the state.

(d) Nothing in this section shall be construed to
aut horize the state or any political subdivision of
the state to burden any religious belief.

(e) Nothing in this section shall be construed to
affect, interpret or in any way address that portion
of article seventh of the constitution of the state
that prohibits any law giving a preference to any
religious society or denom nation in the state. The
granting of governnent funding, benefits or
exenptions, to the extent perm ssible under the
constitution of the state, shall not constitute a
violation of this section. As used in this
subsection, the term"granting” does not include the
deni al of governnment fundi ng, benefits or

exenptions.

(f) For the purposes of this section, "state or any
political subdivision of the state" includes any
agency, board, comm ssion, departnment, officer or
enpl oyee of the state or any political subdivision
of the state, and "denobnstrates" means neets the

burdens of going forward with the evidence and of
per suasi on.

Conn. Cen. Stat. 8 52-571b.

That statute is nodeled after RFRA, which the Suprene
Court has held to be unconstitutional as applied against the
States, Flores, 521 U. S. 507, but which courts continue to

apply against the federal governnment, see, e.qg., Adans V.

Cl.R, 170 F.3d 173, 175 n.1 (3d Cir. 1999) ("In general,
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courts that have addressed the question of constitutionality
have found that RFRA is constitutional as applied to the
federal governnent"). Indisputably, ACRF (like RFRA) covers
nore conduct than RLU PA; certainly, defendants' conduct in
this case is covered. ACRF literally requires only a
"burden," rather than a "substantial burden," and, |ike

RLUI PA, requires that any such burden further a conpelling
governmental interest by the |least restrictive neans.

Al t hough defendants' sole argunent is that the Cease and
Desi st Order inposes no burden [see Def.'s Mem in Support of
Mot. Summ J. (doc. # 77) at p. 24; Def.s' Mem in Support of
Qbj. to Pl."s Mot. Summ J. (doc. # 90) at pp. 3-5],

def endants have directed the court to no evidence in the

record supporting that position. |[See, supra, note 29.]

Accordingly, for the reasons already stated in the court's
di scussion of the Free Exercise Clause and RLU PA, plaintiffs'
anended notion for summary judgnment on the ACRF claimis

granted, and defendants' notion is denied.

C. Def endants' Affirnmative Def enses

Def endants argue three affirmative defenses. First,
def endants argue that RLUIPA is unconstitutional for three

reasons: (a) Congress exceeded its "enforcenment power"” under 8§
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5 of the Fourteenth Amendnent; (b) Congress exceeded its power
under the Commerce Clause; and (c) RLUI PA viol ates the
Est abl i shnent Cl ause of the First Amendnent. Second,
def endants argue that Connecticut's ACRF violates the
Est abl i shment Cl ause of the United States Constitution.
Third, defendants argue that Connecticut's ACRF violates the
Connecticut Constitution for two reasons: (a) it violates the
"separation of powers"” doctrine; and (b) it violates the
establ i shnment cl ause of the Connecticut Constitution.

In light of the court's holding that plaintiffs are
entitled to summary judgnent on their RLU PA claim the court
must reach the issue of that statute's constitutionality. See

Slack v. MDaniel, 529 U. S. 473, 485 (2000) (noting that

constitutional questions should be addressed only if there is
no ot her ground upon which the case may be deci ded) (relying

on Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 347

(1936) (Brandeis, J., concurring).

1. The Constitutionality of RLUlI PA

The primary gui deposts for this decision are the Suprene
Court's decision in Flores, 521 U.S. 507 - in which the Court
hel d that RFRA, the predecessor statute to RLU PA, was

unconstitutional because it exceeded Congress' power under
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section 5 of the Fourteenth Amendnent - and Smith, 494 U.S.
872, in which the Court established the standard for Free
Exerci se cases that RFRA attenmpted to nodify. Also inportant
is the Suprenme Court's intervening decision in Lukum , 508
U.S. 520.

In Smith, the plaintiffs had been fired by a private drug
rehabilitation organi zati on because they ingested peyote, a
hal | uci nogeni ¢ drug, for sacranmental purposes at a religious
cerenmony. Their applications for unenpl oyment conpensation
were denied by the State of Oregon under a state | aw
di squal i fying enpl oyees di scharged for work-rel ated
"m sconduct." The question was whether the denial of
unenmpl oyment conpensation violated the plaintiffs' rights
under the Free Exercise Clause. The Supreme Court held,
essentially, that neutral and generally applicable | aws that
have the incidental effect of burdening the free exercise of
religion need not be supported by a conpelling government al
interest. Smith, 494 U. S. at 878, 883-86. 1In doing so, the
court held that the test set forth in Sherbert, 374 U S. 398,
402- 03 (pursuant to which governnental actions that
substantially burden a religious practice nmust be justified by
a conmpelling governnental interest), did not apply to neutral

and generally applicable | aws, because Sherbert applied only
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with respect to individualized governnental assessnents.
Snmith, 494 U.S. 883-84.

Shortly thereafter, the Court confirmed that Smth stood
for the proposition that "a |law that is neutral and of general
applicability need not be justified by a conpelling
governmental interest even if the | aw has the incidental
ef fect of burdening a particular religious practice,” Lukum ,
508 U.S. at 531 (citing Smith), and that a | aw burdeni ng
religious practice that is not neutral or not of general
application nmust undergo the nost rigorous scrutiny - it nust
be justified by a conpelling governnental interest and nust be
narromy tailored to advance that interest, id. at 531-32,
546.

"Congress enacted RFRA in direct response to the Court's
decision in [Smth]." Flores, 521 U S. at 512. In enacting
RFRA, Congress attenpted to overrule the Supreme Court's
decision in Snmth and institute a "conpelling interest”
standard with respect to all clainms that substantially
burdened a person's exercise of religion, even if the burden
results froma rule of general applicability. Flores, 521
U.S. at 515. RFRA's stated purpose was to overrule Snmth and
restore the conpelling interest test as set forth in Sherbert,

374 U. S. 398, and Wsconsin v. Yoder, 406 U S. 205 (1972).

63



Flores, 521 U S. at 515-16 (quoting RFRA).

In Flores, the Court ruled that RFRA was
unconstitutional. |In enacting RFRA, Congress relied on its
Fourteent h Amendnent enforcement power. 1d. at 516. The
Fourteenth Anmendnent provides, in relevant part:

Section 1 ... No State shall make or enforce any |aw

whi ch shall abridge the privileges or immunities of

citizens of the United States; nor shall any State
deprive any person of life, liberty, or property,

wi t hout due process of |law, nor deny to any person

within its jurisdiction the equal protection of the
| aws.

* * %

Section 5. The Congress shall have the power to

enforce, by appropriate |egislation, the provisions

of this article.
U.S. Const. anmend. XIV. 1In Flores, the Supreme Court
acknow edged that 8 5 is "a positive grant of |egislative
power to Congress,” and that "[l]egislation which deters or
remedi es constitutional violations can fall within the sweep
of Congress' enforcenent power even if in the process it
prohi bits conduct which is not itself unconstitutional and
intrudes into |legislative spheres of autonomy previously
reserved to the States,” but also recognized that "[a]s broad
as the congressional enforcenment power is, it is not

unlimted.” Flores, 521 U S. at 517-18 (citations and

internal quotations omtted). Because this "renmedial" power

64



cannot alter the meaning of a constitutional provision, as
interpreted by the Supreme Court, |egislation nust be
congruent and proportional to the injury to be prevented or
remedi ed and the neans adopted to that end. [d. at 519-520.
Congress' 8§ 5 power is "corrective or preventive, not
definitional,"” and not "substantive." 1d. at 525, 527.
Because RFRA was "so out of proportion to a supposed renedi al
or preventive object,” it could not be considered "renedial,
preventive legislation.” 1d. at 532. |In other words, because
RFRA was so inconsistent with the Supreme Court's
interpretation of the Fourteenth Anendnment in Smth, Congress
exceeded its 8 5 enforcenent power, intruding on the province
of the Suprenme Court to deternmi ne what the law is, and thus
viol ating the separation of powers doctrine. Flores, 521 U. S
at 536.

Three years after the Supreme Court's decision in FElores,
after hol ding nine separate hearings, Congress enacted RLUl PA
Def endants argue that RLU PA is unconstitutional for many of
the same reasons as RFRA. Plaintiffs, as well as the United
States (as intervenor) and The Becket Fund (as am cus curi ae),
argue that RLU PA is constitutional. Although RLU PA
addresses what Congress determ ned to be two areas in which

the actions of state and | ocal governnents inpose substanti al
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burdens on the free exercise of religion - state and | ocal

| and use regul ation, and restrictions on institutionalized
persons in the custody of states and localities - only the

| and use provisions are at issue in this case. This decision
does not address the constitutionality of the
"institutionalized persons” provisions.

a. Congr ess' Power under the Fourteenth
Anmendnent

The primary constitutional issue regarding RLU PA is
whet her, by its passage, Congress exceeded its enforcenent
power under 8 5 of the Fourteenth Amendment. This was the
ground upon which the Suprene Court struck down RFRA, and it
is the ground nost thoroughly addressed by both parties, as
well as by the United States (as intervenor) and The Becket
Fund (as ami cus curiae). Although defendants often refer to
the i nmproper regulation of "a traditional arena of |ocal

control," principles of federalism the Tenth Anendnent, 3° and

30 Cf. Fitzpatrick v. Bitzer, 427 U. S. 445, 456 (1976)
("the El eventh Amendnent, and the principle of state
sovereignty which it enbodies ..., are necessarily limted by
the enforcenment provisions of 8 5 of the Fourteenth Anendnent.
In that section Congress is expressly granted authority to
enforce 'by appropriate |egislation' the substantive
provi si ons of the Fourteenth Amendnent, which thensel ves
enbody significant limtations on state authority. Wen
Congress acts pursuant to 8 5, not only is it exercising
| egislative authority that is plenary within the terns of the
constitutional grant, it is exercising that authority under
one section of a constitutional Amendnent whose other sections
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t he separation of powers, the central issue, which necessarily
addresses all of these concerns, is whether Congress exceeded
its 8 5 enforcenent power.

Essentially, defendants argue that RLU PA suffers the
sane flaws as its predecessor, RFRA, in that Congress had no
evi dence of "w despread and persisting” constitutional
violations in the | and use context, and that, in any event,
RLU PA is not a "congruent and proportional"™ renmedy to any
such violations. [Def.s'" Mem in Support of Mdt. Summ J. at
p. 30.]

Because "Congress' 8§ 5 authority is appropriately
exercised only in response to state transgressions,"” the first
issue a court must address is "whether Congress identified a
hi story and pattern of unconstitutional [conduct]." Board of

Trustees of University of Alabama v. Garrett, 531 U. S. 356,

368 (2001). See also CSX Transp., Inc. v. New York State

Ofice of Real Property Services, 306 F.3d 87, 96-97 (2d Cir.

by their own terms enbody limtations on state authority.")
See also Kinel v. Florida Bd. of Regents, 528 U.S. 62, 80
(2000) ("Section 5 of the Fourteenth Amendnent ... does grant
Congress the authority to abrogate the States' sovereign
immunity"). Thus, in deciding that RLU PA is "appropriate

| egi slation" under 8 5 of the Fourteenth Amendnment, the court
is necessarily deciding that such | egislation does not violate
the Tenth Anmendnment. See also New York Gaslight Club, Inc. v.
Carey, 447 U.S. 54, 67 (1980) (relying on Fitzpatrick in
rejecting a simlar "Tenth Amendment argunent").
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2002) ("Determ ning whet her Congress properly exercised its

powers under Section 5 of the Fourteenth Amendnent

requires a two-part test. First, we ask whet her Congress

identified a history and pattern of unconstitutional

[ conduct]... Second, we ask whether the |egislation under

guestion passes the 'congruence and proportionality' test.")
As a prelimnary matter, it is inportant to note that

congressional findings are "not determ native of the § 5

inquiry," Kinmel, 528 U.S. at 91, and the need for such

findings is dimnished where "the Act prohibits very little

constitutional conduct," Nanda v. Board of Trustees of the

University of Illinois, 303 F.3d 817, 828-29 (7" Cir. 2002)

(citing Kinel, 528 U.S. at 91). In any event, the legislative
hi story reveals that, after holding nine (9) hearings over
three (3) years, Congress "conpiled nassive evidence that this
right [of religious communities to assenble] is frequently
viol ated,"” 146 Cong. Rec. S7774 (daily ed. July 27, 2000
(joint statenments of Sen. Hatch and Sen. Kennedy). The
congressi onal record includes findings that |and-use |aws are
commonly enacted and enforced out of hostility to religion.
See 146 Cong. Rec. S7774 ("Churches in general, and new,

smal |, or unfam liar churches in particular, are frequently

di scrim nated agai nst on the face of zoning codes"); 146 Cong.
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Rec. S7774 (" Sonetimes, zoning board nenbers or nei ghborhood
residents explicitly offer race or religion as the reason to
excl ude a proposed church, especially in cases of black
Churches and Jew sh shuls and synagogues[; m ore often,

di scrim nation |lurks behind such vague and universally
appl i cabl e reasons as traffic, aesthetics, or 'not consistent
with the city's land use plan'"). Congress found that

di scrimnatory application of zoning laws is particularly

conmon because, as in this case, zoning | aws across the
country are overwhel m ngly discretionary3 and subjective. See
146 Cong. Rec. S7775 (daily ed. July 27, 2000) ("The hearing
record denonstrates a w despread practice of individualized
decisions to grant or refuse perm ssion to use property for
religious purposes[; t]hese individualized assessnents readily
|l end thenmselves to discrimnation, and they al so nmake it
difficult to prove discrimnation in any individual case");
H. R. Rep. No. 106-219, at 17 ("Local |and-use regul ation,

whi ch | acks objective, generally applicable standards, and
instead relies on discretionary individualized determ nations,

presents a problemthat Congress has closely scrutinized and

found to warrant renedi al nmeasures under its section 5

31 I n other words, the "generally applicable" |aws
described in Smith are uncommon in the | and-use cont ext.
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aut hority").

When Congress makes findings on essentially factual
i ssues, those findings are "entitled to a great deal of
def erence, inasmuch as Congress is an institution better
equi pped to anmass and eval uate the vast anounts of data

bearing on such an issue.” MWalters v. National Association of

Radi ati on Survivors, 473 U. S. 305, 331 n.12 (1985) (collecting

cases). Ganting Congress the deference it deserves, the
court finds that Congress adequately identified a history and
pattern of unconstitutional conduct that needed to be

addr essed.

The court next nust deci de whet her Congress' action was a
"congruent and proportional” neans for preventing or deterring
the constitutional injuries identified. Because this inquiry
is necessarily related to the distance, if any, Congress has
strayed from established jurisprudence, the court nust first
conpare RLU PA to the current case | aw.

Subsections (a)(1) (requiring the application of strict
scrutiny) and (a)(2)(C) (the "individualized assessnents")
provi sion - the subsections relevant to this case - are
essentially codifications of Suprenme Court jurisprudence. The
court takes themin reverse order.

"What Congress manifestly has done in [subsection
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(a)(2)(c)] is to codify the individualized assessnents
jurisprudence in Free Exercise cases that originated with the
Suprenme Court's decision in [Sherbert, 374 U S. 398]."

Freedom Bapti st Church, 204 F. Supp. 2d at 868. In Lukum,

508 U. S. 520, decided after Snmith, the Supreme Court confirnmed
the inmportance of the "individualized assessnments” distinction
and applied that distinction outside the unenpl oynment

conpensation arena. See generally Freedom Baptist Church, 204

F. Supp. 2d at 868-69. Reading the relevant provisions of
RLU PA in |ight of Lukum and other decisions, this court

agrees with the Freedom Bapti st Church court that it is

"apparent that subsection (a)(2)(C) faithfully codifies the
"individual assessnents' jurisprudence in the Sherbert through
Lukum_ |ine of cases."” 204 F. Supp. 2d at 869. See also

Cottonwood Christian Center v. Cypress Redevel opnent Agency,

218 F. Supp. 2d 1203, 1221 (C.D. Cal. 2002) ("To the extent
that RLU PA is enacted under the Enforcenment Clause, it nmerely
codi fi es nunmerous precedents holding that systens of

i ndi vidual i zed assessnents, as opposed to generally applicable

| aws, are subject to strict scrutiny") (citing Freedom Bapti st

Church, 204 F. Supp. 2d at 868; Lukum , 508 U. S. at 537-38;

Fraternal Order of Police Newark Lodge No. 12 v. City of
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Newark, 170 F.3d 359 (3d Cir. 1999)).3% But see Elsinore

Christian Center v. City of Elsinore, 270 F. Supp. 2d 1163

(C.D. Cal. 2003) (holding that the "individualized
assessnents” portion of RLU PA is unconstitutional as it
exceeds Congress's power under 8 5 of the Fourteenth
Amendnent) .

Were it not for subsection (a)(2)(C), subsection (a)(1)
m ght be unconstitutional. Perhaps the greatest
constitutional flaw in RFRA was that Congress attenpted to
apply strict scrutiny to all religious burdens despite the
Suprenme Court's recent holding in Smith that strict scrutiny
did not apply to neutral, generally applicable |aws. See
Fl ores, 521 U. S. at 533-535. However, subsection (a)(2)(c)
l[imts subsection (a)(1l)'s "conpelling interest"/"Il east
restrictive neans" standard to cases involving "individualized
assessnments” - a limtation inplicitly approved in Smth and
explicitly confirmed in Lukum . RLU PA is therefore not

hostile to Smith, Lukum , or Flores, and in fact represents a

32 | n Cottonwood, the constitutionality of RLU PA was not
specifically attacked by any party. The court sinply noted
that, "[b]ecause RLU PA is based on ... the codification of
current precedent on individualized assessnents, ... RLU PA
woul d appear to have avoided the flaws of its predecessor
RFRA, and be within Congress's constitutional authority." 218
F. Supp. 2d at 1221 n.7 (citing EFreedom Bapti st Church, 204 F.
Supp. 2d at 863).
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fair amal gamati on of those decisions. Clearly, unlike RFRA,
RLU PA does not "attenpt a substantive change in

constitutional protections."” Flores, 521 U S. at 532.

Determ ning exactly how cl osely RLU PA tracks Suprene
Court jurisprudence would involve a series of hypothetical
gquestions that the court need not, and should not, answer. 3
Def endants argue that RLU PA dramatically changes the | egal
| andscape. The primary argunent of plaintiffs, the
governnment, and The Becket Fund is that RLU PA sinply codifies
Suprenme Court jurisprudence (although they argue, in the
alternative, that, to the extent RLUI PA provides greater

protection, that broader protection is constitutional). The

Freedom Bapti st Church court considered RLUI PA "sonet hing new

under the federalismsun,"” 204 F. Supp. 2d at 871-72, but
ultimately concl uded that, although RLU PA "places a statutory
thumb on the side of religious free exercise in zoning cases,"”
it is "narrowy drawn" and does not "unduly offend[] the
federal structure," id. at 874.

This court agrees, in substance, with the Freedom Bapti st

Church court that RLUI PA does not sinply "restate [42 U S.C.]

3% For exanple, in this case, defendants' actions violate
the Free Exercise Clause and RLU PA. \Whether it is possible
to violate RLU PA and not the Free Exercise Clause the court
need not deci de.
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§ 1983," id. at 874, but would not characterize RLU PA as

sonething entirely "new under the federalismsun.” The

statute so closely tracks Lukum that this court regards

RLUI PA as sonething in the nature of "Lukum -plus" protection.
Havi ng conpared RLUI PA to established jurisprudence, the

court turns back to the "congruent and proportional" test.

The court agrees with The Becket Fund [see Brief Am cus Curiae

at p. 15] that "[t]he prohibitions of RLU PA based on the

Enforcement Cl ause correspond so closely to current First and

Fourteenth Amendnent jurisprudence that they scarcely require

justification as 'preventive' or 'deterrent' neasures that

trigger the congruence/proportionality inquiry under Flores."

Yet, the court assunes, for the sake of this ruling, that

RLUI PA' s "Lukum -plus" scope may cover sone conduct not

covered by the Fourteenth Amendnent itself. This is not

i nperm ssible. As the governnent notes in its brief

[ ntervenor's Mem at p. 16], the Suprene Court has | ong

recogni zed that "Congress' power 'to enforce' the Amendnent

i ncludes the authority both to remedy and to deter violations

of rights guaranteed thereunder by prohibiting a somewhat

br oader swath of conduct, including that which is not itself

forbi dden by the Amendnent's text." Kinel, 528 U S. at 81.

See also Florida Prepaid v. Coll ege Savings Bank, 527 U.S.
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627, 639 (1999); Garcia v. S.U N.Y. Health Sciences Center of

Br ookl yn, 280 F.3d 98, 108 (2d Cir. 2001).

The court finds that, to the extent RLUI PA extends
slightly beyond the proscriptions of 8 1 of the Fourteenth
Amendnent, it is acceptable as a prophylactic rule. This is
particularly true when Congress designs |egislation to ensure
the full vindication of constitutional rights (for exanple, by
easing difficult proof requirenents in order to facilitate
enf orcenent) and incidentally captures sone conduct that,
al t hough close to the constitutional line, is not itself
unconstitutional. Were, as here, 8 5 legislation closely
tracks constitutional guarantees, any margi nal conduct that is
covered by the statute, but not the Constitution,
"neverthel ess constitutes the kind of congruent, and, above
all, proportional renmedy Congress is enpowered to adopt under

8 5 of the Fourteenth Amendnent." Freedom Baptist Church, 204

F. Supp. 2d at 874.

In sum al though RFRA and RLU PA are simlar in sone
respects - i.e., both were designed to strengthen the
protection of religious liberty - they are different in al
respects relevant to their constitutionality. The crucial

difference is the result of a denonstrated effort by Congress
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to conply with the requirenments of Flores, 3 not, as defendants
suggest, to defy it or to usurp judicial authority to define
constitutional violations.3 RLU PA essentially codifies First
and Fourteenth Amendnment standards - based on sufficient
evidence in the legislative history denonstrating the need for
better enforcenment of those standards - and institutes
proportional remedies. To the extent RLU PA covers marginally

mor e conduct than the Fourteenth Amendnent itself, it does so

34 See, e.g9., 146 Cong. Rec. S7775 ("Each subsection
closely tracks the | egal standards in one or nore Suprene
Court opinions, codifying those standards for greater
visibility and easier enforceability").

3% On the contrary, the Court in Smth inplicitly endorsed
a statute - like RLU PA - that protects sonewhat "nore"
religious exercise than the Free Exercise Clause itself
protects. 494 U.S. at 890 ("Values that are protected against
governnment interference through enshrinenent in the Bill of
Ri ghts are not thereby banished fromthe political process|;
jJust as a society that believes in the negative protection
accorded to the press by the First Amendnent is likely to
enact laws that affirmatively foster the dissem nation of the
printed word, so also a society that believes in the negative
protection accorded to religious belief can be expected to be
solicitous of that value in its legislation as well").
Conpare also Smith 494 U.S. 872 (Free Exercise Clause does not
prohi bit application of Oregon drug |laws to cerenpni al
i ngestion of peyote) with Lee v. Wisman, 505 U. S. 577, 628-29
(1992) (Souter, J., concurring) ("in freeing the Native
American Church from federal |aws forbidding peyote use, see
Drug Enforcenment Adm nistration M scell aneous Exenptions, 21
C.F.R 8 1307.31 (1991), the governnment conveys no endorsenment
of peyote rituals, the Church, or religion as such; it sinply
respects the centrality of peyote to the lives of certain
Americans"). See also Smith, 494 U S. at 890 ("a nunber of
St at es have made an exception to their drug |laws for
sacranental peyote use").
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within acceptable constitutional paraneters. Therefore,
RLUI PA does not violate
8§ 5 of the Fourteenth Amendnent.

b. Congress' Power under the Commerce Cl ause

Def endants next argue that RLU PA is unconstitutional
because it exceeds Congress' power under the Comrerce Cl ause,
U S Const. art. |, 8 8 ("The Congress shall have the Power

To regul ate Commerce with foreign Nations and anong the
several States, and with the Indian Tribes"). Defendants'
argunment is m splaced, because the provision of RLU PA enacted
pursuant to Congress' authority under the Commerce Clause is
not at issue in this case.

Plaintiffs' RLU PA claimis brought only pursuant to
subsection (a)(1) of 42 U.S.C. 8 2000cc, which requires that
| and use regul ati ons that inpose substantial burdens on
religious exercise be in furtherance of a conpelling
governnental interest and the | east restrictive nmeans of
furthering that interest. [See PIl.s" Am Mem in Support of
Summ J. at p. 19; Pl.s'" Mem in Opp. to Def.s' Mit. Summ J.
at pp. 30-31.] Subsection (a)(2) limts the reach of
subsection (a)(1) to situations in which:

(A) the substantial burden is inposed in a program

or activity that receives Federal financial

assi stance, even if the burden results froma rule

of general applicability;
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(B) the substantial burden affects, or renoval of

t hat substantial burden would affect, comerce with

foreign nations, anong the several States, or with

I ndian tribes, even if the burden results froma

rul e of general applicability; or

(C) the substantial burden is inposed in the

i npl ementation of a |land use regul ation or system of

| and use regul ati ons, under which a government

makes, or has in place formal or informal procedures

or practices that permt the governnent to make,

i ndi vidual i zed assessnments of the proposed uses for

t he property invol ved.
42 U.S.C. 8§ 2000cc(a)(2)(A)-(C. As the governnent notes in
its brief, Congress relied on its authority under the Spending
Cl ause in enacting 8 (a)(2)(A); on its authority under the
Commerce Clause for § (a)(2)(B); and on its enforcenment power
under 8 5 of the Fourteenth Amendnent in enacting 8 (a)(2)(0.
Because plaintiffs in this |lawsuit invoke only the Fourteenth
Amendnment provision of RLU PA, the court need not, and
consequently nust not, decide the constitutionality of
RLUI PA' s Commerce Cl ause provi sions.

Def endants' notion for summary judgment on this defense

is deni ed as npoot .

C. The Establishment Cl ause

Def endants argue that the Establishnment Clause of the
First Amendnent "prohibit[s] RLU PA s direct handout to
religious |andowners in the arena of |ocal |and use." [Def.s'

Mem in Support of Mdt. Summ J. at p. 44.] Specifically,
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def endants argue that RLUI PA does not satisfy the traditional

test set forth by the Supreme Court in Lenon v. Kurtzman, 403

U.S. 603 (1971), and that, under Lee v. Wisman, 505 U. S. 577,

585 (1992), RLUI PA is an unlawful endorsenent of religion.
Def endant s have not persuaded the court.

The Establishnment Cl ause "prohibits any governnment from
enacting a |law that would respect the establishnment of

religion." Mayweathers v. New and, 314 F.3d 1062, 1068 (9t"

Cir. 2002).

While this clause forbids Congress from advanci ng
religion, the Supreme Court has interpreted it to
all ow, and sonetinmes to require, the accommodati on
of religious practices: "This Court has |ong
recogni zed that the government may (and soneti nes
must) accommodate religious practices and that it
may do so without violating the Establishment

Cl ause." Hobbie v. Unenpl oynent Appeals Conmi n of
Fla., 480 U S. 136, 144-45, 107 S. Ct. 1046, 94 L.
Ed. 2d 190 (1987). Moreover, "in comrandi ng
neutrality the Religious Clauses do not require the
governnment to be oblivious to inpositions that

| egiti mate exercises of state power may place on
religious belief and practice." Bd. of Educ. of
Kiryas Joel Vill. Sch. Dist. v. Gunet, 512 U. S.
687, 705, 114 S. Ct. 2481, 129 L. Ed. 2d 546 (1994).

Def endants' argunent that RLUI PA violates the
Est abl i shment Cl ause echoes Justice Stevens' concurring
opinion in Flores, in which Justice Stevens opi ned that RFRA -
t he predecessor statute to RLU PA - violated the Establishnent
Cl ause. That concurring opinion reads, inits entirety:
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In my opinion, the Religious Freedom Restoration
Act of 1993 (RFRA) is a "law respecting an
establishment of religion" that violates the First
Amendnment to the Constitution.

If the historic landmark on the hill in Boerne
happened to be a nuseum or an art gallery owned by
an atheist, it would not be eligible for an
exenption fromthe city ordi nances that forbid an
enl argenent of the structure. Because the | andmark
is owned by the Catholic Church, it is clained that
RFRA gives its owner a federal statutory entitlenent
to an exenption froma generally applicable, neutral
civil law. Whether the Church would actually prevail
under the statute or not, the statute has provided
the Church with a | egal weapon that no atheist or
agnostic can obtain. This governmental preference
for religion, as opposed to irreligion, is forbidden
by the First Amendnent. Wallace v. Jaffree, 472 U S.
38, 52-55, 105 S.Ct. 2479, 2487-2489, 86 L.Ed.2d 29
(1985).

Fl ores, 521 U S. at 536-37 (Stevens, J., concurring).

That opini on, however, represents the views only of
Justice Stevens. At |east one court has found that limtation
to be highly persuasive that RFRA (a broader statute) does not

viol ate the Establishment Clause. See Freedom Baptist Chruch

of Del aware County v. Township of M ddletown, 204 F. Supp. 2d

857, 864 (E.D. Pa. 2002) ("Wth all deference to Justice
Stevens's views, it has not escaped our attention that his

concurrence was only for hinself").36

36 That court specifically noted that "neither Justice
Kennedy's opinion for the Court, nor Justice Scalia's
concurrence (which Justice Stevens joined), nor Justice
O Connor's dissent (nmuch of which Justice Breyer joined), nor
Justice Breyer's dissent, nentions a word about the
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The Freedom Baptist Church court also relied on post-
Fl ores appellate jurisprudence hol ding that RFRA remains
effective as to the federal governnent. 204 F. Supp. 2d at

864 (citing Kikunmura v. Hurley, 242 F.3d 950, 959-60 (10" Cir

2001); Sutton v. Providence St. Joseph Med. Ctr., 192 F. 3d

826, 833 (9" Cir. 1999); In re Young, 141 F.3d 854, 861 (8t"

Cir. 1998)).3% Those Court of Appeals decisions suggest that
Justice Stevens' is a lone opinion because, if RFRA were
constitutionally infirmon Establishment Clause grounds as to
the states, there would be no principled way to exenpt the

nati onal government fromthe same infirmty. Freedom Bapti st

Church, 204 F. Supp. 2d at 865. Indeed, the Freedom Bapti st

Church court found it unnecessary to address the three-part
Lenon test in concluding that RLU PA does not violate the
Est abl i shnment Cl ause.

A brief exam nation of the Lenon test only solidifies the

Fr eedom Bapti st Church concl usi on. Under Lenpbn, a statute

Est abl i shment Cl ause,"” and added that "[t]his is particularly
not abl e since (a) Justice Stevens threw the issue into bold
relief, and (b) the RFRA was, as all agree, a much broader
statute than the RLU PA." Freedom Baptist Church, 204 F.
Supp. 2d at 864.

37 RFRA continues to be applied against the federal
governnment in this Circuit. See also Browne v. United States,
176 F.3d 25, 26 (2d Cir. 1999); Marrero v. Apfel, 87 F. Supp.
2d 340, 348 (S.D.N. Y. 2000). These cases did not address the
constitutionality of the statute.
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will survive an Establishment Clause attack if (1) it has a
secul ar purpose, (2) its primary effect neither advances nor
inhibits religion, and (3) it does not foster excessive
government entanglement with religion. Lenon, 403 U S. at
612-613. RLUI PA satisfies all three tests.

RLUI PA has a secul ar purpose. The Supreme Court has
recogni zed that "it is a perm ssible |legislative purpose to
all eviate significant governnental interference with the
ability of religious organizations to define and carry out
their religious mssions"; that it is a "proper [governnment]
purpose [to] |ift[] a regulation that burdens the exercise of
religion; and that the "purpose of |limting governnental
interference with the exercise of religion" is "perm ssible."

Corporation of the Presiding Bishop of the Church of Jesus

Christ of Latter-Day Saints v. Anps ("Amps"), 483 U.S. 327,

335, 338, 339 (1987). See also Hsu v. Roslyn Union Free Sch.

Dist., 85 F.3d 839, 865 (2d Cir. 1996) (holding that the
removal of an inpedinent to religious exercise "serves a
secul ar function"). This was the precise aimof Congress in
enacting RLU PA. See 146 Cong. Rec. E1234, E1235 (daily ed.
July 14, 2000) (statenment of Rep. Canady) (explaining that
RLUI PA was "designed to protect the free exercise of religion

from unnecessary government interference"). RLUI PA" s
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principal or primary effect neither advances nor inhibits
religion. "For a law to have forbidden effects under Lenon,

it must be fair to say that the governnent itself has advanced

religion through its own activities and influence.” Anps, 483
U.S. at 337 (enphasis in original). "A lawis not
unconstitutional sinply because it allows churches to advance
religion, which is their very purpose.” 1d. (enphasis in
original). Because RLU PA's effect is the alleviation of
unnecessary interference with religious exercise and
gover nment -i nposed hardshi ps, rather than the pronotion of
religion, RLU PA does not inperm ssible "advance" religion.
Finally, RLU PA does not foster an excessive governnment
ent angl enent with religion. This test is often subsumed in

the effects test. See Agostini_v. Felton, 521 U. S. 203, 232

(1997) ("the factors we use to assess whet her an entangl enent
is "excessive" are simlar to the factors we use to exam ne
"effect"). The factors that show that RLUI PA does not have a
constitutionally inpermssible effect also suggest that RLU PA
passes the entanglenment test. |In fact, the purpose and effect
of RLU PA is antithetical to entangl ement, because it

m nim zes governnment involvenent and regul ati on of religious
exercise. As the Supreme Court noted in a simlar context,

"[i]t cannot be seriously contended that [the statute]
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i nperm ssibly entangles church and state; the statute
effectuates a nore conplete separation of the two ..." Anps,
483 U. S. at 339.

RLU PA, therefore, satisfies all of the Lenon tests, and
does not violate the Establishment Clause. RLU PA renmoves
barriers to the free exercise of religion - an effect the
Suprenme Court has repeatedly found to be constitutional, see,

e.qg., Board of Education v. Grunet, 512 U.S. 687, 705 (1994)

("we do not deny that the Constitution allows the State to
accommodate religious needs by alleviating special burdens[;
oJur cases | eave no doubt that in commandi ng neutrality the
Rel i gi on Cl auses do not require the governnment to be oblivious
to inpositions that legitimte exercises of state power may

pl ace on religious belief and practice"). Despite defendants
argument that RLUI PA inperm ssibly endorses religion because
it singles out religious organizations to the detrinment of

ot her organi zations [Def.s' Mem in Support of Mt. Summ J.

at pp. 47-48], the Suprene Court has already held that

“[w] here ... governnent acts with the proper purpose of
lifting a regulation that burdens the exercise of religion, we
see no reason to require that the exenption cones packaged
with benefits to secular entities.” Anpbs, 483 U. S. at 338.

Def endants' notion for summary judgment on this defense is
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deni ed, and plaintiffs' anended notion for summary judgment is
gr ant ed.
2. Def endant s’ Argunent that Connecticut's ACRF

Violates the Establishnent C ause of the United
States Constitution

Def endants' argunent on this issue reads, inits
entirety:

For all those reasons stated in the proceeding [sic]

section of this brief addressing the

constitutionality of the RLU PA, the Connecti cut

version of the RFRA is al so unconstitutional because

it clearly violates the federal establishment

cl ause.
[ Def.s'" Mem in Support of Mot. Summ J. at p. 53.] Simlarly,
plaintiffs argue that, "[f]or the very sanme reasons that
RLUI PA is constitutional, espoused previously, Connecticut's
RFRA is |ikew se a perm ssible accommodati on or religious
practice - both under the federal and Connecti cut
constitutions.” [Pl.s'" Mem in Opp. to Def.s'" Mdt. Summ J. at
p. 44.]

Every state statute is entitled to a "presunption of

constitutionality.” Departnent of Revenue of Montana v. Kurth

Ranch, 511 U. S. 767, 796 (1994). See also Canpbell wv.

Bysiewicz 213 F. Supp.2d 152, *154 (D. Conn.,2002) ("State
statutes validly enacted are presunmed constitutional") (citing

United States v. Carolene Prods. Co., 304 U S. 144, 148

(1938)). Because defendants have set forth no i ndependent
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reason why Connecticut's ACRF viol ates the federal
Establ i shment Cl ause, the court nust presune that

Connecticut's ACRF is constitutional. [Cf., supra, section

IV.C.1.c (holding that RLUI PA does not violate the
Est abl i shnment Cl ause). ]

3. Def endants' argunents under the Connecti cut
Constitution

Def endants' final argunent is that Connecticut's ACRF
viol ates the Constitution of the State of Connecticut. In the
absence of a fully devel oped record and a good reason to opine
on that inmportant state issue, the court declines to assert

suppl enental jurisdiction over this state [aw claim
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V. APPROPRI ATE REMEDI ES

In their conplaint, plaintiffs seek the following relief:
(a) a permanent injunction restraining defendants' enforcenment
of the Cease and Desist Order; (b) damages; (c) that the court
retain jurisdiction of this matter for the purpose of
enforcing its orders; (d) costs and expenses, including a
reasonabl e attorneys' fee award in accordance with 42 U S.C. §
1988 and ot her applicable law, (e) a declaratory judgnent
regarding "the rights and other legal relations of the parties
to the subject matter here in controversy"” which will "have
the force and effect of final judgment"; and (f) other relief
that the court deens equitable, just, and proper.

The court has al ready awarded prelinmnary injunctive
relief on the ground that plaintiffs had shown irreparable
harm and |i kel i hood of success on the nerits. Having now
found that plaintiffs actually succeeded on their
constitutional clains, the court will permanently enjoin
enforcement of the Cease and Desi st order against plaintiffs.
Plaintiffs are directed to submt, within fifteen (15) days of
t he docketing of this ruling, proposed |anguage for the
per manent injunction. Defendants will respond within ten (10)
days.

Addi ti onal proceedings are necessary with respect to
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plaintiffs' claimfor damages. |If plaintiffs intend to pursue
their claimfor damages, upon the filing of a notion for
heari ng on damages, the court will consult counsel and

schedul e a heari ng.

Plaintiffs will file a notion for an award of costs and
attorneys' fees. |If a hearing on damages is schedul ed, these
matters will be heard sinultaneously. If not, the court may

schedul e a hearing on plaintiffs' notion for attorneys' fees
or, if appropriate, decide this matter "on the papers."”

In light of the injunctive and other relief sought, a
decl aratory judgnment is unnecessary. It is in the court's
di scretion whether to grant or withhold declaratory relief.

See A.L. Mechling Barge Lines, Inc. v. US., 368 U S. 324, 331

(1961) ("Declaratory judgnent is a remedy commtted to

judicial discretion"; Vandiver v. Transcontinental Gas Pipe

Line Corp., 222 F. Supp. 731, 733 (MD. Ga. 1963) ("There is a

perm ssi ble el ement of judicial discretion in granting or

wi t hhol di ng declaratory relief"). Although the existence of
anot her adequate renedy is not an automatic bar to an award of
decl aratory relief, the court, in the exercise of discretion,
can refuse to grant declaratory relief if alternative renedi es

are better or nore effective. Cartier v. Secretary of State,

506 F.2d 191, 200 (D.C. Cir. 1974). Declaratory relief is
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typically appropriate to resolve disputes before a cause of

acti on accrues. See Anerican Mail Line, Ltd. v. U.S., 213 F.

Supp. 152, 160 (WD. Wash. 1962). See also Tasini v. New York

Times Co., Inc., 184 F. Supp. 2d 350, 356 (S.D.N. Y. 2002) ("a

decl aratory judgnment is a device which allows litigants to
seek a judicial determ nation before the conpl ai ned-of harm
has occurred”). |In this case, the conpl ai ned-of harm- the
prohi bition inmosed by the Cease and Desist Order -
has occurred, and appropriate injunctive relief has been
awarded. Accordingly, the court, in its discretion, finds
addi ti onal declaratory relief unnecessary and declines to
award it.
VI. SUMVARY

The Cease and Desist Order issued by the defendant ZEO
unconstitutionally abridges plaintiffs' First Amendnent rights
to freely exercise their religion and peaceably assenble. The
Cease and Desist Order also violates plaintiffs' rights under
the federal Religious Land Use and Institutionalized Persons
Act ("RLUI PA") and Connecticut's Act Concerning Religious
Freedom

RLUI PA vi ol ates neither the Establishment Cl ause of the
First Amendment nor the Enforcenent Clause of section 5 of the

Fourt eent h Amendnent.
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The Cease and Desist Order does not violate plaintiffs’
First Amendnent right to free speech or right to privacy. Nor
does it violate plaintiffs' Fourteenth Anmendment rights to due
process or equal protection.

Plaintiffs are therefore entitled to a permanent
i njunction, prohibiting enforcement of the Cease and Desi st
Order. Further proceedings are necessary to determ ne the
extent to which plaintiffs are entitled to damges and/ or
attorneys' fees.

VI, CONCLUSI ON

Plaintiffs' amended nmotion for sunmary judgnent [doc. #
83] is GRANTED I N PART and DENI ED I N PART, and plaintiffs’
original nmotion for summary judgnment [doc. # 73] (which was
superseded by their anmended notion) is DEN ED AS MOOT.
Def endants' notion for summary judgment [doc. # 76] is GRANTED
I N PART and DENI ED I N PART.

This is not a recommended ruling. The parties consented
to proceed before a United States Magi strate Judge [doc. # 20]

on January 10, 2001, with appeal to the Court of Appeals.

ENTERED at Bridgeport this day of Septenmber 2003.
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HOLLY B. FI TZSI MVONS
UNI TED STATES MAG STRATE
JUDGE
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